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From the Editor 

 
Dear Reader, 
 
Thank you for picking up the Fall 2016 edition of the Virginia Policy Review. 
This issue features a special theme just in time for the Election Day 2016. We 
are lucky to have received a wealth of submissions for this edition on various 
political topics, including campaign finance reform, education policy, social 
security, and many more. 
 
We have included two op-eds from Batten School professors: one from 
Professor Gerald Warburg on the state of the 2016 Presidential race, and one 
from Professor Frederick Hitz on the importance of pursuing careers in public 
service. We also feature a piece on the Legislative Effectiveness Project, a 
public policy research initiative housed right here at the Batten School.  
 
This semester was a landmark for the Virginia Policy Review, as we sponsored 
our first ever Batten Hour with special guest Mike Signer, Mayor of 
Charlottesville. Mayor Signer spoke with us about Charlottesville’s political 
dynamics, his daily challenges and responsibilities as a local elected official, 
and how the city’s history fuels today’s government action. The transcript of 
our interview is included in this issue. 
 
We would like to extend a special thanks to all of the authors who submitted to 
this edition of the journal. Without your ideas and dedicated research, we would 
not have a product. In addition, we thank the Batten School administration for 
their continued support of our organization. 
 
The Virginia Policy Review executive board, senior editors, and associate 
editors have worked diligently to distribute this edition of our journal before 
students and staff cast their ballots on Nov. 8. As public policy students and as 
citizens, we realize it is our responsibility to stay informed on the issues that 
matter and to go forward with that knowledge to create positive change.  
 
We hope you will enjoy reading this journal as much as we enjoyed putting it 
together. If you would like to submit to a future iteration of the Virginia Policy 
Review, please see the instructions at the end of this issue. 
 
All best, 
Kelly Kaler 
Editor-in-Chief   
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The Restless American Electorate: What to Look for on Election 
Night 
 
By Gerald Warburg 

 
Election Day in 2008 yielded a much-studied map of the historic Barack 
Obama victory. In red and blue, it portrayed a coast-to-coast Democratic 
Party victory, with the only the South and parts of Appalachia, pockets in 
the industrial Midwest, and the dry lands between the Rockies and 
Sierras dominated by the GOP. It was hailed by the New York Times as 
ushering in what some analysts predicted would be a generation of 
political dominance for Democrats. 
 
Exactly twenty-four months later, overly optimistic Democrats were hit 
by the Tea Party tidal wave. Not only did Republicans seize back control 
of the House, they also won control of numerous governorships and state 
legislatures, thereby seizing control of reapportionment, voter 
registration and gerrymandering electoral districts for the decade ahead. 
Republican Party officials subsequently built a farm team so strong that 
more than a dozen credible candidates emerged to try to succeed 
President Obama. So much for the Democrats’ generational mandate. 
 
As analysts study the upcoming vote in 2016, they would do well to 
recall this comeuppance. It serves to remind us that little remains static 
in our politics, even when we consider efforts at Bush-Clinton 
restoration. The pace of political change is itself accelerating. Americans 
have long been restless, ready to try another tack, or to move to another 
town to advance their interests. The map will change again, and soon. 
 
Our post-World War II politics have been shaken repeatedly. Suburban 
white flight offered openings to Eisenhower and Nixon. Johnson’s 
emphasis on civil rights and social programs yielded a GOP southern 
strategy and anti-government platform exalted by Reagan and two Bush 
presidencies. The Obama revolution flipped long reliably GOP states, 
most notably Virginia. But in the process, Democratic Party grip was lost 
in less progressive states such as Arkansas and West Virginia. 
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Today, we are told that Virginia, once the capital of the Confederacy, is 
not even in play for the GOP, so reliably Democratic have its suburban 
voters become. Democrats even have designs on Georgia and Arizona, 
where changing voting patterns among suburban white voters and 
growing Hispanic populations suggest opportunities for party growth. 
Yet the Republican party maintains several critical advantages in its 
control over statehouses, and its deep bench of young policymakers. And 
Democrats have cause for concern when their ‘fresh’ national faces are 
dominated by Social Security eligible politicians such as Hillary Clinton, 
Bernie Sanders, Joe Biden and Nancy Pelosi. 
 
As Election Day 2016 approaches, the fact is both parties are in tumult. 
Internal party warfare claimed many Republican casualties even before 
the widely boycotted Trump Convention in Cleveland. Grassroots 
activists dominated by the Tea Party are deeply suspicious of party 
regulars in Washington. Having brought down Speaker John Boehner 
and Majority Leader Eric Cantor, they assail Mitch McConnell and Paul 
Ryan. Scores of prominent GOP officials have refused to endorse the 
Trump candidacy. 
 
On the Democratic side, progressive activists who enlisted with Bernie 
Sanders have little enthusiasm for what they see as a status quo 
candidate—even though electing a liberal woman in Hillary Clinton 
would represent a triumph for many. They look wistfully at third party 
candidates and have called for a ‘revolution’ to reshape the Democratic 
party platform. 
 
These developments are consequential. This is the first election since 
World War II where control of all three branches of the federal 
government is clearly at stake. In addition, this promises to be the first 
election in a generation where the central debate is not big government 
vs. small. Rather, it is a debate about America’s role in the world—
interventionist versus isolationist, pro-trade versus protectionist, 
pursuing multilateral solutions versus America First.  
 
What, then, will be key bellwethers on Election Night? We all know 
about Ohio, Pennsylvania and Florida from the ‘hanging chad’ slow 
count in 2000 and the Bush-Kerry battle in 2004. Keys to look for will 
be turnout and party loyalty. Can Trump enlist enough Reagan 
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Democrats to overcome the Never-Trump GOP voters? Can Clinton 
secure enough of the Sanders vote despite her ill-received efforts to 
enlist disaffected Republicans? Will African-Americans show the same 
presidential year enthusiasm for Hillary (or fear of Donald) that they did 
in supporting Obama? Will independents vote for major party 
candidates? 
 
We know the cities are Democratic party strongholds. We know parts of 
the heartland, from the South to the industrial Midwest are not enamored 
of the status quo and thus will look for a ‘change’ candidate. So, once 
again, the suburbs and the exurbs will be key. Watch North Carolina and 
Indiana. Watch suburban Atlanta and Phoenix. Trends very early in the 
evening on election night should give us a sense where we are headed in 
the months and years ahead. 
 
Change is taking place in real time within the American electorate. Two 
new political parties are likely to emerge after election night. In the wake 
of this tumultuous election season, there will be great opportunities for 
policy activists of all political persuasions. n 
 
 
Gerald Warburg teaches classes on legislative strategy, NGO best 
practices and the future public policy agenda at UVa’s Frank Batten 
School of Leadership and Public Policy. 
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The Importance of Government Service 
 
By Frederick Hitz 
 
When in 2007, Frank Batten gave the University of Virginia 100 million 
dollars to create a School of Leadership and Public Policy, I understood 
that he meant government service – local, state or federal and or service 
to the community. This makes sense to me, but I am primarily interested 
in government service at the federal level. 
 
Specifically, I am of the view that you have to be working directly for a 
government body, state of federal—in the trenches as it were—if you are 
to make the optimum public service contribution to your community or 
country. 
 
On the anniversary of the Edward Snowden betrayal, it bears repeating 
that if he had been faithful to the command and performance constraints 
of the National Security Agency (NSA) on whose project he was 
working as a private contractor, he would not have been so easily 
tempted to betray the secrets of his country as he was. He would have 
been subject to a governmental chain of command to which he was 
responsible, where there were other avenues open to him if he decided to 
put it in the public sector and thereby undermine an entire clandestine 
national security operation of the USG. He could have taken his concerns 
to the NSA Inspector General, which it appears he tried to do on at least 
one occasion, or failing that, he could have gone to the Congressional 
oversight committees. What he should not have done, in my view, is 
terminate his employment at NSA; go to work with an NSA contractor in 
Hawaii, and with continuing access to his former employer’s secrets 
dump them in the public domain with the help of two clever journalists 
not bound by any ties to the USG. 
 
The Snowden case in my book stands for the betrayal of a serious 
governmental and personal obligation to maintain the secrecy of an 
important project designed to protect the U.S. from attack. Furthermore, 
I believe the important element of the Snowden case is that as a former 
government employee outside the walls, working for a contractor and no 
longer subject to the normal constraints of NSA, he took advantage of 
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the system. This is a clear limitation in my view of entrusting classified 
government work to non-government employees generally. Contractors 
do not have the same commitment to the Government mission. It’s just a 
job to them. 
 
Having said that, I note that in 2015, a recently compiled study of the 
employment destinations of Batten graduates, 37 percent of MPPs and 
31.1 percent of BAs went to work for consultants to federal and state 
governments as compared to 26 percent of MPPs and 11.1 percent of 
BAs directly for government departments or agencies. I am not arguing 
that any of these individuals may be tempted to follow Snowden’s path, 
but I do consider it be a departure from the true spirit of Mr. Batten’s gift 
which is to train young people for service to their community or 
government. 
 
Perhaps many of them will move into government service after a few 
years as hired guns, but it is a serious and important question that I hope 
the majority of Batten alums resolve in favor of government service. n 
 
 
Frederick P. Hitz is the former Inspector General to the CIA (1989-98) 
and current Senior Lecturer at the Frank Batten School of Leadership 
and Public Policy. 
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Is Trump Making White Americans Racist? 
 
By Ines Jurcevic, Ph.D. & Sophie Trawalter, Ph.D.  

 
Many left-leaning pundits, policymakers, and citizens are wondering 
whether Donald Trump is racist. Others are less concerned with 
whether the candidate is racist, but question whether his candidacy is 
giving already-racist Americans an outlet to express their long-held 
prejudices. Here we ask a different—and arguably more 
consequential—question: Are Donald Trump’s messages increasing 
White Americans’ racism?  Decades of research in Social Psychology 
has identified three key contributing factors to prejudice and 
intergroup conflict: categorization, realistic threat, and symbolic 
threat. We argue that these catalysts are found throughout Donald 
Trump’s comments. 

 
Categorization: “Us Versus Them” Messages 
 
People use categories to simplify and understand their complex 
worlds. Importantly, placing people into categories can lead to seeing 
the world through an “us versus them” lens. Donald Trump’s 
speeches promote such categorization. Just consider his use of 
pronouns. 
 
Like many politicians, Trump largely uses pronouns that build unity 
and community. For example, he exclaims, “We are going to make 
America great again” and “The people of our country are amazing” 
(italics added). He seems to make exceptions, however, for certain 
Americans. When addressing African American voters, he uses 
distancing pronouns like “your,” rather than “our”: "You're living in 
poverty, your schools are no good, you have no jobs, 58% of your 
youth is unemployed -- what the hell do you have to lose?" (italics 
added). Numerous individuals have noted that “us versus them” is the 
cornerstone of Trump’s campaign. 
 
While subtle, the distinction between other politicians’ use of 
“African-American,” “Muslim-American” and Trump’s use of “the 
Blacks,” “the Muslims,” is meaningful. Not only do these “us-versus-
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them” messages increase divisions, they also lay the groundwork for 
psychological threats to take root – namely, realistic and symbolic 
threats. 

 
Realistic Threat 
 
Realistic threats stem from competition over limited resources—for 
example, jobs, housing, or feelings of safety (Sherif & Sherif, 
1969). Whether the scarcity is real or imagined, feeling that you are 
competing for scarce resources notably increases prejudice towards 
outgroups (Sherif, 1954; Esses et al., 2001; Riek, Mania, & 
Gaertner, 2006). 
 
Donald Trump’s rhetoric cues realistic threats to White Americans’ 
well-being. He has claimed that Mexican immigrants pose an 
economic threat by suggesting, “They’re taking our jobs. They’re 
taking our manufacturing jobs. They’re taking our money. They’re 
killing us.” Notice the “us versus them” language.  He has asserted 
that Muslim-Americans pose a safety threat by intentionally hiding 
terrorist groups from law enforcement: “They know what’s going 
on…They knew the people in San Bernardino were bad. But you 
know what? They didn’t turn them in. And you know what? We had 
death and destruction.” Here again, notice the “us versus them” 
language. 
 
Trump has also claimed that immigrants more generally pose a threat: 
“…you have people coming in and I’m not just saying Mexicans, I’m 
talking about people that are from all over that are killers and rapists 
and they’re coming into this country.” Donald Trump paints a picture 
of an America under assault by external forces, particularly people of 
color, all looking to attack “us.” 
 
Trump’s solutions to these threats further underscore their potency. He 
has called for a complete ban on Muslim immigration, has threatened 
to close U.S. borders to Syrian refugees, and has promised to build a 
wall to protect the southern U.S. border from Mexican immigrants. 
 
In a time when national security and economic concerns are rampant, 
Trump’s speeches heighten fears that these resources are scarce. They 
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allow for a steady consensus to build amongst his supporters that 
immigrant and ethnic minority groups pose a real threat to “us.” 

 
Symbolic Threat 
 
Symbolic threats stem from perceived differences in morals, values, 
and beliefs between “us” and “them” (Kinder & Sears, 1981). These 
are threats to the American way of life and what it means to be 
American. 
 
Donald Trump’s rhetoric often cues symbolic threat. He has 
repeatedly suggested that Muslims and Muslim-Americans do not 
share and, in fact, threaten American values. He has claimed he saw 
thousands of Muslims in New Jersey celebrating the fall of the 
World Trade Center towers. Equating the Muslim faith with radical 
Islam, he claimed that “many of the principles of radical Islam are 
incompatible with Western values and institutions: “This is not just 
a national security issue, it’s a quality of life issue” (Beckwith, 
2016). 
 
Similarly, he has suggested that Mexicans and Mexican-Americans do 
not share, but threaten, American values. He has questioned the ability 
of immigrants and their descendants to uphold American laws. In 
discussing a U.S. citizen and Indiana-native judge, Trump mused: 
“He's a Mexican. We're building a wall between here and Mexico. This 
judge is giving us unfair rulings. Now, I say. `Why?' Well, I'm building 
a wall, OK? And it's a wall between Mexico. Not another country.” 
Similarly, a prominent Latino Trump surrogate warned, “My culture is 
a very dominant culture. And it's imposing, and it's causing problems. 
If you don't do something about it, you're going to have taco trucks on 
every corner" (Wright, 2016). 
 
Here again, Donald Trump’s solutions further fuel the notion that there 
are dire threats to the American way of life. He has proposed bringing 
back the Cold War practice of ideological screenings for foreigners 
entering the United States: “An ideological certification to make sure 
that those we are admitting to our country share our values and love 
our people” (Bump, 2016). Similarly, he has proposed building 
databases of Muslims living in America, which some have equated to 
Jewish databases in Nazi Germany.  In a time when White Americans 
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are concerned that they will no longer represent what it means to be 
American, Trumps denunciation of immigrant groups sits well with 
“us”. 

 
In Closing 
 
Donald Trump promises to make America “great” again. Robust social 
psychological research suggests that he is likely making it more racist 
again.  And we are seeing early signs of this relationship. The Council 
on American-Islamic Relations (CAIR) noted recent spikes in anti-
Muslim violence. These spikes coincided with heightened anti-Muslim 
political rhetoric, not acts of terrorism. Similarly, a new report from 
Georgetown University’s Center for Muslim-Christian Understanding 
documented an increase in anti-Muslim violence that coincides with 
the 2016 election campaign. 
 
Some have challenged Donald Trump on what they perceive to be 
racism among his supporters. In response, he quipped “…people who 
are following me are very passionate. They love this country and they 
want this country to be great again. They are passionate” (Moyer, 
2015). 
 
We fear this is not passion, but bigotry, fueled by divisive 
categorizations and realistic and symbolic threats.  From a social 
psychological perspective, Donald Trump’s comments seem well-
poised to increase racism among those who are listening.n 

 
 
Ines Jurcevic is a Postdoctoral Researcher of Public Policy at the 
University of Virginia. She studies psychological processes related 
to prejudice, discrimination, and how people navigate diverse 
environments. 
 
Sophie Trawalter is an Associate Professor of Public Policy and 
Psychology at the University of Virginia. She studies psychological 
processes that contribute to prejudice and discrimination, and 
ultimately, social disparities. 
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Reauthorizing the ESEA: Better Late than Never	
 
By Lauren Schnepper  

	
Introduction 	
 
The Elementary and Secondary Education Act (ESEA) authorizes the 
majority of federal support to K-12 public education in the United States. 
After its initial passage in 1965, the ESEA has been authorized a total of 
eight times, with the most substantial changes coming from the 
Improving America’s Schools Act of 1994 and the No Child Left Behind 
Act of 2001. Seven years after the last reauthorization, in July 2015, each 
house of the 114th Congress passed an ESEA reauthorization bill. These 
two bills will be modified and combined in a conference committee, and 
optimistically, a final ESEA reauthorization bill will emerge.	
 
The conference committee must consider several options for reform in 
order to develop a bill that is capable of passing on the floors of both 
houses of Congress and of being signed into law by President Obama.  It 
is in the best interest of the United States education system for the 
conference committee to incorporate into the final reauthorization bill: 1) 
additional flexibility in state AYP requirements; 2) the option for 
multiple assessments; and 3) a modification of the equitable distribution 
requirement. A bill incorporating these reforms will be comparable to the 
current Senate reauthorization proposal, the Every Child Achieves Act of 
2015 (ECAA).	
	

I. History 
	
Elementary and Secondary Education Act of 1965	
 
The Elementary and Secondary Education Act (ESEA) is the primary 
legislation that authorizes most federal aid to K-12 schools in the United 
States. The initial bill was signed into law by President Lyndon B. 
Johnson on April 11, 1965 (United States Office of Education, 1966). 
President Johnson was a former teacher, and his administration saw this 
law as a component of the “War on Poverty.”  The law was designed to 
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help children pull themselves out of poverty through increased access to 
quality education (Bishop & Jackson, 2015). 	
 
The five titles of this initial legislation aimed to achieve four major 
educational tasks: 1) improve education for millions of disadvantaged 
children nationwide; 2) improve the access for all children to the best 
educational equipment, ideas, and innovations; 3) advance teaching 
technology and teacher training; and 4) provide incentives for those who 
wish to learn. At the time, the law represented the largest federal 
commitment to educating the nation’s youth (United States Office of 
Education, 1966). 	
	
Education Reform in the Early 1990s	
 
By 1993, the ESEA had been reauthorized five times, but the goals of the 
legislation remained largely unchanged (Association for Supervision and 
Curriculum Development, 2012). The major programs of the ESEA 
provided assistance in helping meet the needs of disadvantaged students, 
improving instruction in core subjects, encouraging innovation, and 
providing funds for supplementary resources and services. However, 80 
percent of all appropriated ESEA funds went into programs that educated 
disadvantaged children.1 Equity in education remained one of the 
primary focuses of the ESEA in 1965 (The Education Section Education 
and Public Welfare Division, 1992). 	
 
While the federal financial role in education was small during the early 
1990s, with less than 10 percent of education revenue coming from the 
federal government, there was a growing push for an expansion of 
federal regulatory authority in education (The Education Section 
Education and Public Welfare Division, 1992).2 During the first national 
education summit conference in 1989, President George H.W. Bush and 
the states’ governors endorsed the establishment of the National 
Education Goals.3 These goals established the framework for 

                                                
1 Title 1, Chapter 1 Programs	
2 However, in some states the federal share of education revenue was much higher, up 
to 15.5 percent at the state level and even higher in particular local educational agencies 
(LEAs). In particular, federal share of revenues tended to be larger in states and LEAs 
with higher percentages of low-income students. 	
3 All National Education Goals were to be accomplished by the year 2000.	
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restructuring the federal role in K-12 education and were incorporated 
into law in the Educate America Act of 1994 (Skinner & Lomax, 2010).4 
The National Education Goals were: 1) all children will start school 
ready to learn; 2) the high school graduation rate will be at least 90 
percent; 3) students will master a challenging curriculum at grades 4, 8, 
and 12; 4) teachers will have access to professional development 
opportunities; 5) U.S. students will be first in the world in math and 
science achievement; 6) all adults will be literate; 7) schools will be free 
of drugs, violence, and firearms; and 8) every school will promote 
parental involvement in education (The Education Section Education and 
Public Welfare Division, 1992). 	
 
Congress and the Clinton Administration were aware that adopting 
national goals would be meaningless unless states measured and reported 
progress towards achieving these objectives. The result was an effort to 
expand the federal role in education through the promotion of curriculum 
standards and standards-aligned assessments. The standards and 
assessments would be promoted through organizations and processes 
supported by the federal government, but not controlled by them.  This 
kind of systemic reform became a central focus of ESEA reauthorization 
issues in the early 1990s. The main tenets of the systemic reform 
movement were: 	
● The establishment of educational goals and objectives that apply 

to all children.	
● The development of curricular frameworks based on these goals.	
● The identification, development, and use of instructional 

materials aligned with these curricular frameworks.	
● The creation and implementation of assessment systems based on 

these curricular frameworks.	
● The establishment of professional development to help teachers 

understand the new curriculum and effective ways of teaching it 
(The Education Section Education and Public Welfare Division, 
1992).	

	
Improving America’s Schools Act of 1994	
 

                                                
4 Commonly referred to as Goals 2000.	
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In 1994, Congress reauthorized the ESEA through Title 1 of the 
Improving America’s Schools Act (IASA). President Bill Clinton signed 
the IASA into law on October 20, 1994. Through this reauthorization, 
Congress connected major ESEA programs to the tenets of systemic 
education reform. Specifically, the new law mandated that states 
receiving Title 1 funding5 have improvement plans that include 
curriculum content standards and standards for pupil performance on 
assessments6 (Stedman, 1994). Additionally, improvement plans were 
required to include some determinant of adequate yearly progress (AYP) 
for schools and districts receiving Title 1 funds. AYP requirements 
would be linked to student performance on standards-aligned 
assessments. Schools and districts that failed to meet state-defined 
adequate progress for two years consecutively were designated for 
program improvement.7 If the school or district had still not made 
adequate progress after an additional two years, the state was required to 
take corrective action (Summary of the Improving America's Schools 
Act, 1994).8 	
 
Another key objective of the IASA was to enhance federal support for 
improving the quality of the nation’s teachers. Congress heightened 
federal aid for increasing K-12 teacher quality through Title 2 of the 
ESEA. Title 2 of ESEA, as reauthorized by IASA, provided federal aid 
for activities that reformed teacher licensing requirements, supported 
professional development networks, prepared teachers to use technology, 
and improved teacher education programs (Summary of the Improving 
America's Schools Act, 1994). 	
 
Despite this substantial expansion of the federal role in education, there 
were still several limitations to the federal government’s regulatory 
                                                
5 Title 1 programs remained/remain the source of the vast majority of federal financial 
aid to K-12 education.	
6 Assessments must be aligned with the state content standards and must be 
administered once during grades three to five, once during grades six to nine, and once 
during grades ten to twelve (Summary of the Improving America's Schools Act, 1994).	
7 State were required to provide technical assistance to schools that were designated as 
needing program improvement.	
8 Corrective action for schools could include withholding funds, alternative governance, 
changing school staff, or transferring pupils. Corrective action for districts could 
include changing personnel, removing schools from the district, or abolishing the 
district (Summary of the Improving America's Schools Act, 1994).	
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authority. IASA did not necessitate that state standards and assessments 
be applicable to all students statewide, but rather, only to schools and 
students receiving Title 1 funding (Skinner & Lomax, 2010). Further, the 
U.S. Department of Education (ED) could not require states to adopt any 
specific content standards, performance standards, or assessments 
(Stedman, 1994). 	
 
ESEA Reauthorization Issues Prior to No Child Left Behind	
 
At the end of FY2000, most authorizations for federal aid to K-12 
education had expired. However, Congress continued to fund these 
programs through appropriations bills while deciding the future role of 
the federal government in elementary and secondary education. While 
the federal financial role in education remained small, with federal funds 
constituting 6.8 percent of revenues for public K-12 education in the 
1997-1998 school year, there was a push to expand federal regulatory 
authority. The concept was to allow greater flexibility to federal grant 
recipients in how they used funding, while simultaneously requiring a 
more comprehensive accountability system based almost entirely upon 
student achievement outcomes (Riddle & Stedman, 2001). 	
 
Also in the early 2000s, teacher knowledge and pedagogical skill was a 
major concern for education policymakers. Enrollment in K-12 
education had increased, large numbers of teachers were reaching 
retirement age, and a national push to reduce class sizes had emerged. 
These trends led to growing concern about quality teacher recruitment. 
As Congress deliberated on reauthorizing the ESEA, the predominant 
contentions regarding how to address teacher quality and recruitment 
were: 1) whether funds should be targeted at class size reduction; 2) 
whether the federal government should subsidize state teacher 
assessment and accountability programs, and 3) whether to implement 
requirements that all classes be taught by fully qualified teachers (Riddle 
& Stedman, 2001).	
	
II. Current Law 

	
No Child Left Behind Act of 2001	
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Congress most recently reauthorized the ESEA in the No Child Left 
Behind Act of 2001 (NCLB), which President George W. Bush signed 
into law on January 8, 2002 (Riddle W. C., 2006). The goal of the 
legislation was to increase the accountability of states, local educational 
agencies (LEAs), and individual public schools for improving the 
achievement outcomes of all pupils, while still specifically focusing on 
the nation’s most disadvantaged students (Riddle & Skinner, 2007). The 
major features of NCLB are as follows:	
● Standards-based assessments are mandated in reading and math 

for all students in grades three through eight by the end of the 
2005-2006 school year, and in science in three grade levels by the 
end of the 2007-2008 school year.9 	

● States receiving ESEA Title 1 funds must apply adequate yearly 
progress (AYP) standards to each school, LEA, and the state 
overall.10 	

● AYP standards must be disaggregated by subgroups.11 	
● AYP standards must incorporate a goal of all pupils reaching a 

proficient or higher level of achievement by the end of the 2013-
2014 school year in each public school, LEA, and the state 
overall.12	

● States and LEAs must implement a sequence of consequences 
including public school choice13 and supplemental service 
options in schools and LEAs that fail to meet AYP for two or 
more consecutive years.14 	

                                                
9 For States receiving ESEA Title 1 funding.	
10 Ninety-five percent of students must be assessed; this requirement was implemented 
to prevent schools from encouraging low-performing students not to take the test.	
11 Subgroups include limited English proficiency (LEP) students, disabled students, 
members of a minority racial or ethnic group, and disadvantaged (low-income) 
students.	
12 This requirement was implemented in response to states setting AYP requirements 
that required little or no net improvement in student achievement from year to year 
(Skinner R. R., 2009).	
13 Public school choice entails allowing the parents of students attending “failing” 
schools to choose another school in the district that is not “failing” for their child to 
attend. Up to 20 percent of Title 1 funds will be used to cover transportation costs for 
these students. 	
14 These consequences only apply to schools or LEAs that receive Title 1 funding, 
despite AYP standards being applied to all schools within a State that receives Title 1 
funding.	
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● States and LEAs that receive ESEA Title 1 funds must ensure all 
teachers meet NCLB’s definition of “highly qualified” by the end 
of the 2005-2006 school year (Riddle W. C., 2006).15	

● States must have a plan to ensure that poor and minority students 
are not taught by inexperienced, unqualified, or out-of-field 
teachers at higher rates than their advantaged and non-minority 
peers (Bishop & Jackson, 2015). 	

● Most states and LEAs are allowed greater flexibility in how they 
use federal funding (Riddle W. C., 2006). 	

	
NCLB represented a major expansion of federal influence over 
numerous aspects of elementary and secondary public education. 
Specifically, NCLB used Title 1 funding as a vehicle for broad changes 
to K-12 public education. By attaching requirements as prerequisites to 
Title 1 funding, NCLB:	
● Expanded the role of testing; 	
● Expanded the scope and specificity of AYP standards and their 

application;	
● Specified consequences for “failing”	16  schools; and	
● Mandated that “highly qualified” teachers teach all classes. 	

	
Some of the mandates required by Title 1 were supported in other parts 
of NCLB. For example, Title 2 Part A17 provides funding to states and 
LEAs for the training and recruitment of quality teachers.18 Additionally, 
Title 6 Part A19 authorizes funding to states for the development of 
assessments that meet the Title 1 requirements (Riddle & Skinner, 2007).	
 
While NCLB expanded federal influence significantly, there were still 
limitations to federal authority. Title 1 Part I20 prohibits federal 

                                                
15 “Highly qualified” teachers must hold a least a bachelor’s degree, have full state 
certification or passed the teacher licensing exam, hold a license to teach, and 
demonstrate subject area knowledge (Riddle & Skinner, 2007).	
16 “Failing” schools are schools that did not meet AYP requirements for two or more 
consecutive years. 	
17 The teacher and principal training and recruitment fund.	
18 These funds were allocated, both at the state-level and at the LEA-level, based in part 
on the population of school-aged children from low-income families. 	
19 Improving Academic Achievement	
20 General Provisions	
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requirements for states, LEAs, and schools regarding specific curricular 
content, achievement standards and assessments, and curriculum design 
(Riddle & Skinner, 2007).	

	
Achievements and Shortcomings of NCLB	
 
NCLB substantially expanded the federal government’s involvement in 
decisions that directly affected the teaching and learning of America’s 
youth. This has resulted in both positive and negative consequences for 
the education system. The requirement that AYP data be disaggregated 
by subgroup has made it possible to see how disadvantaged students are 
performing relative to their peers. The requirement that all students reach 
proficiency by the 2013-2014 school year has forced states, LEAs, and 
schools to hold disadvantaged students to the same standards as the rest 
of the student population, instead of lowering expectations for students 
who receive Title 1 funding. The combination of these two requirements 
has forced schools nationwide to acknowledge when specific groups of 
students, specifically disadvantaged students, are not meeting adequate 
progress. In turn, they must then address this issue (Skinner & Lomax, 
2010). All of these improvements align with the primary goal of ESEA 
Title 1, to reduce achievement gaps between disadvantaged pupils and 
their more advantaged peers. This extensive and active federal role 
reflected the national interest in the early 2000s to improve educational 
performance and equity (Skinner R. R., 2009).	
 
Despite these improvements, it is unclear whether the law has actually 
improved student achievement for the majority of the nation’s 
disadvantaged youth. There is also concern over whether standards and 
assessments are equally challenging across states. A lack of commonality 
may result in disadvantaged students in some states being overlooked 
(Skinner & Lomax, 2010).21 Another major concern stemming from 
NCLB is whether the “ultimate goal” of all students being proficient by 
the year 2013-2014 was unrealistic, making AYP requirements too rigid 

                                                
21 This is the result of states being able to choose their own content standards, 
determine how those standards will be assessed, and determine the level of performance 
that qualifies as proficient. This is exacerbated by states also being able to choose the 
minimum number of disadvantaged (or other subgroup) students that have to be in the 
school before that subgroup is required to be reported as part of AYP requirements. 	
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and strict.22 This concern appears founded by the data. In the 2008-2009 
school year, 33.7 percent of all public schools failed to make AYP and 
36.3 percent of LEAs failed to make AYP. By 2010, it was clear that an 
increasing number of schools were failing with each progressive year. 
The requirements that states and LEAs provide school choice, 
supplemental resources, and corrective action for failing schools were 
stretching state resources thin, taking resources away from the schools 
and students who need them most (Skinner & Lomax, 2010).23 While 
federal funding was provided in NCLB to support failing schools, it 
proved insufficient as the number of failing schools increased.	
The NCLB’s attempt to improve teacher quality for the nation’s students 
and ensure an equitable distribution of quality teachers among the 
nation’s disadvantaged youth was also met with mixed results. While 
classes in low-poverty schools remained more likely to be taught by a 
“highly qualified” teacher (HQT) than classes in high-poverty schools, 
the gap had closed substantially.24 Yet, there still remained hard-to-staff 
schools, which were most likely to be located in poor neighborhoods and 
central city locations. These schools continued to have higher rates of 
underqualified teachers. Further, while a growing body of academic 
research showed that teacher quality is positively related to student 
performance, this positive correlation largely depends on the indicators 
of quality. Credentials and teacher certifications, two of the main HQT 
determinants in NCLB, are weakly correlated with student performance 

                                                
22 The reasoning of Sandy Kress, President G. W. Bush’s top education advisor, is 
convincing: “This was a bipartisan consensus. The Democrats under [California 
Congressman] George Miller in particular, with involvement from the Education Trust, 
along with President Bush and Republicans, essentially asked themselves in 2001: 
What’s our vision? Do we want to get a few kids performing better? Most kids? Which 
kids don’t we want to get better? Which kids don’t we want to make it to the bar of 
grade-level proficiency?” However, the problem with the “ultimate goal” is that it is a 
rhetorical goal that then became the target for accountability with consequences 
attached (Kamenetz, 2014).	
23 NCLB requires the same consequence for all failing schools/LEAs regardless of how 
many of the AYP standards they fail to meet, i.e. a school who does not meet AYP only 
in one area receives the same consequences as a school that fails to meet AYP in all 
areas. This means that funding cannot be ranked based on which schools need it most. 	
24 During the 2004-2005 school year, 95 percent of low-poverty elementary school 
classes were taught by a “highly qualified” teacher (HQT), compared to only 89.6 
percent of high-poverty elementary school classes. This gap had narrowed to a less than 
one percentage point difference by the 2009-2010 school year (97.7 percent versus 97 
percent) (Kuenzi, 2012). 	
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increases (Kuenzi, 2012). Although teacher quality showed improvement 
over the years for which the law was implemented, these determinants of 
quality are not the best indicators of a teacher’s ability to improve 
student achievement. 	
	
Waivers from the Obama Administration	
 
On September 23, 2011, almost three years after the expiration of NCLB 
authorizations, President Obama and Secretary of Education, Arne 
Duncan, announced the availability of waivers that exempted states from 
various NCLB requirements. States would receive these waivers “in 
exchange for rigorous and comprehensive State-developed plans 
designed to improve educational outcomes for all students, close 
achievement gaps, increase equity, and improve the quality of 
instruction” (Duncan, 2011). Specifically, to receive a waiver, states 
must agree to meet four principles developed by the U.S. Department of 
Education: 1) college- and career-ready expectations for all students, 2) 
state-developed differentiated recognition, accountability, and support 
systems for LEAs and schools, 3) support for effective instruction and 
leadership, and 4) a reduction of duplication and unnecessary burden (on 
students, teachers, and administration). The combination of the waivers 
and the principles amounted to a fundamental redesign of many of the 
accountability and teacher-related requirements of NCLB. As of July 
2015, the Department of Education has approved waiver applications for 
42 states and the District of Columbia (Bishop & Jackson, 2015).	

	
III. 114th Congress Reauthorization Proposals 
 
The ESEA authorizations expired on September 30, 2008, over seven 
years ago.25 Congress has continued to implicitly authorize most ESEA 
programs through the appropriation of program funds.  In 2013, the 113th 
Congress reported ESEA reauthorization bills out of committees in both 
the House of Representatives26 and in the Senate.27 However, neither bill 
was considered on its respective body floor (Skinner R. R., Kuenzi, 
Dortch, & McCallion, 2013). 	
                                                
25 ESEA authorizations provided through NCLB were set to expire in 2007, however, 
the law allowed for an automatic one year extension (Bishop & Jackson, 2015). 	
26 Success for All Students Act (H.R. 5)	
27 Strengthening America’s Schools Act (S. 1094)	
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The 114th Congress is ready to pass an ESEA reauthorization bill in 
2015, this is, to a certain degree, a reaction to the exertion of 
administrative power by President Obama. 28 The House of 
Representatives’ Education and Workforce Committee reported the 
Student Success Act.29 The bill was passed on the House floor on July 8, 
2015 by a strictly partisan vote. The Senate’s Health, Education, Labor, 
and Pensions (HELP) Committee reported the Every Child Achieves Act 
of 2015.30 It was passed on the Senate floor on July 16, 2015 by a 
bipartisan vote of 81-17 (Bishop & Jackson, 2015). The two bills have 
substantial differences and will go to conference committee where 
committee members will reconcile the bills into a final form that will 
pass both houses and be signed into law by President Obama. 	
 
Similarities between the Two Proposals	
 
The two ESEA reauthorization bills make several of the same changes to 
the current law authorized by NCLB. Both bills remove the requirement 
for states to define AYP standards. The mandated series of consequences 
for schools or LEAs that fail to meet AYP standards are also eliminated 
in both ESEA reauthorization bills. Correspondingly, the two bills 
remove the “ultimate goal” requirement of all students reaching 
proficiency by a specific date. These changes represent a significant 
reduction in federal influence over K-12 public education. 	
 
However, these two proposals do not retract all federal influence that 
was extended by NCLB. Both proposed versions of the ESEA 
reauthorization continue to require states to have standards and 
assessments for reading, mathematics, and science. Under both bills, 
states are required to have assessments aligned with state standards that 
measure student academic achievement.31 The assessment results will 

                                                
28 The extensive state waiver program announced in 2011 is a substantial expansion of 
administrative authority over education policy. 	
29 H.R. 5	
30 ECAA; S. 1177	
31 In both bills states have the option of developing or implementing assessments whose 
results include measures of student growth.	
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continue to be included in a single statewide accountability system.32 
Both proposed reauthorization bills indicate that states may choose 
whether to use a single summative assessment or multiple assessments 
throughout the year whose results combine to a single summative score. 
States are required, under both bills, to use assessment results to identify 
the lowest performing schools (Bishop & Jackson, 2015). 	
 
Both the House’s and the Senate’s reauthorization proposals include 
changes to teacher quality requirements. They both eliminate the “highly 
qualified” teacher requirement instituted by NCLB. However, both bills 
allow funds to be used for the development and implementation of 
teacher evaluation systems (Bishop & Jackson, 2015).33	
	
Student Success Act 	
 
The Student Success Act passed in the House of Representatives has key 
differences from the Senate version of the ESEA reauthorization and 
from the NCLB authorization. The required statewide accountability 
system would not mandate state-designed goals, but rather, would 
evaluate and identify the academic performance of schools based on 1) 
student achievement against state standards; 2) the overall achievement 
gaps for each subgroup as compared to the performance of all students in 
the school; and 3) other measures of school success.34 Nothing in the 
House ESEA reauthorization bill would prohibit a LEA from 
administering its own assessments rather than the state-assigned 
assessments, as long as the LEA had approval from the state. Like 
NCLB, the Student Success Act would require 95 percent of students to 
be tested. However, the law would require LEAs and schools to allow 
parents to opt their children out of assessments. These non-tested 
students would not be counted against the LEA or the school in their 95 
percent calculations. The House bill would require states to establish a 
methodology for school improvement for low-performing schools 
implemented by the LEA. The school improvement plan at individual 

                                                
32 Both bills require the statewide accountability system to ensure that all public schools 
students graduate from high school ready for postsecondary education or the workforce 
without needing remediation.	
33 Requirements for teacher evaluation systems vary between the two bills.	
34 i.e. graduation rates, etc.	
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schools must be designed to address the specific weaknesses of the 
school (Bishop & Jackson, 2015).	
 
One significant change that the House reauthorization bill proposes, not 
included in the Senate reauthorization bill, is the elimination of the 
NCLB provision that requires states to ensure that disadvantaged 
children are not taught at higher rates than their peers by inexperienced, 
unqualified, or out-of-field teachers. However, the House bill does allow 
for federal funding to LEAs that choose to develop or implement an 
evaluation system for teachers. The difference in this provision is that the 
House bill does not require student achievement data to be used in such 
an evaluation system (Bishop & Jackson, 2015).	
	
Every Child Achieves Act of 2015	
 
The Senate ESEA reauthorization bill maintains a larger federal role in 
K-12 public education than the House bill, while still making several key 
changes to the law as defined by NCLB. Despite eliminating the 
requirement of AYP standards, the ECAA requires statewide 
accountability systems to include state-designed annual goals connected 
to student achievement for all students and subgroups of students. These 
objectives must include specific goals for academic achievement on state 
assessments.35 However, the Senate bill sets a limit on the cumulative 
amount of time that can be devoted to assessments. Under the ECAA, 
statewide accountability systems must include a scheme for annually 
identifying and differentiating among all public schools in the state. 
Using this system of identification, states are required to identify schools 
receiving ESEA Title 1 funds that are in need of intervention or 
support.36 These schools must be ranked and the implementation of 
intervention and support strategies prioritized by schools most in need of 
support. Further, these strategies must be implemented in a manner that 
is proportional to the specific reasons for identification (Bishop & 
Jackson, 2015).37 	

                                                
35 These statewide student achievement goals may include measurements of student 
growth. 	
36 This may include any middle or high school if at least 40 percent of the student are 
from low-income families.	
37 i.e. The lowest-performing schools receive more intervention than schools that are in 
need of support for other reason.	
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Another continuation of federal influence included in the Senate version 
of ESEA reauthorization is a requirement that states document that their 
standards are aligned with 1) post-secondary entrance requirements for 
the system of public higher education in the state; 2) applicable career 
and technical education standards; and 3) applicable state early 
childhood education guidelines. Comparable to the House bill, 95 
percent of all students must be assessed and states are not allowed to 
restrict parents from opting their children out of testing. However, unlike 
the House bill, there is no modification in the 95 percent calculation to 
account for students whose parents opted them out of tests (Bishop & 
Jackson, 2015). 	
 
The Senate reauthorization proposal also makes major changes to teacher 
quality requirements. Like the House bill, ECAA eliminates the NCLB 
“highly qualified” teacher provisions. However, states are required to 
implement plans to ensure that teachers working in programs supported 
by Title 1 funds meet relevant state certification and licensure 
requirements. The ECAA retains NCLB requirements that states ensure 
high poverty children are not taught at higher rates by inexperienced, 
unqualified, or out-of-field teachers. However, the Senate bill replaces 
“unqualified” with “ineffective.”38 The ECAA provides funding to LEAs 
to develop or implement teacher evaluation systems, but requires that 
these evaluation systems by based in part on evidence of student 
achievement (Bishop & Jackson, 2015). 
	
IV. Political Outlook  
 
There are currently two competing trends in federal education policy; the 
inclination to hold states, LEAs, and schools accountable for the 
education of all children, contrasted with the growing disdain of federal 
overreach under NCLB (Rees, 2015). There is also mounting frustration 
with the constant stalemate in Congress, particularly in regards to the 
seven year absence of legislation reauthorizing the ESEA. The Obama 
Administration has compensated for the lack of Congressional action by 
instituting waiver programs to galvanize reforms that they think balance 
the two competing educational trends. A contingent of education policy 
                                                
38 This is a reference to the growing focus on teacher outputs (such as student 
achievement gains), rather than teacher inputs (such as certifications and schooling).	
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advocates believes that this should be only a temporary fix. Jack 
Jennings, president and CEO of the Center on Education Policy, said 
“Waivers are not the best way to set policy; it’s better to set policy 
through law” (Michelman, 2012).	
 
The 2015 term may be the year that a reauthorization of the ESEA can 
make it through Congress. With an election year approaching, the 
Republican-led 114th Congress wants to showcase their effectiveness. 
Republican congressmen and congresswomen hope to retain majorities 
in both houses and to gain a Republican president. It is critical that 
Republican majorities pass national legislation by working across the 
aisle. This political climate creates an atmosphere where Republicans 
might be amenable to incorporating bipartisan compromise into an 
ESEA reauthorization bill to avoid filibuster in the Senate or a 
presidential veto. In particular, the political environment makes it 
increasingly likely that a bill more aligned with the Senate proposal will 
make it out of the conference committee and onto the Senate and House 
floors.39 This is particularly legitimate since President Obama threatened 
in July to veto the House reauthorization if it makes it to his desk 
(Peterson, 2015). The House bill is also opposed by House democrats, 
teacher unions, and civil rights groups who claim that is does not invest 
enough in high poverty schools and LEAs, and that this bill will not hold 
public schools accountable for the student achievement of disadvantaged 
students (Peterson, 2015).	
 
Any ESEA legislation that comes out of the conference committee must 
include a significant retraction of federal influence in K-12 public 
education in order to satisfy the conservative freedom caucus in the 
House of Representatives. Earlier in 2015, a bipartisan ESEA 
reauthorization bill failed to pass the House due to “last-minute 
conservative backlash” (Schimel, 2015). 	
	

V. Future Options 
 

                                                
39 The Senate proposal puts more emphasis on the education policy trend supporting 
equity of education than on the push against federal overreach. Additionally, the Senate 
bill was crafted with bipartisan support in a process lead by “education champions” 
Senator Alexander (R-TN) and Senator Murray (D-WA) (Peterson, 2015). 	
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Both the House and the Senate reauthorization bills contain numerous 
reforms to NCLB that the conference committee could incorporate into 
an ESEA reauthorization bill. Additionally, here are some reform options 
that are not encompassed in either bill that deserve consideration. The 
next sections describe some of these reform options and their political 
feasibility.	

 
Incorporate National Standards for Student Performance into State 
Assessments	
 
One shortcoming of NCLB, in an effort to limit federal overreach and 
provide greater flexibility to states, was the lack of assurance that state 
standards and assessments were comparable. Federal requirements were 
broad enough that states were able to select their own content standards, 
determine the method of assessment for these standards, and determine 
what level of performance would qualify as proficient on the 
assessments. This pliancy made it difficult to compare data across states, 
and challenging to ensure that the nation’s children were being held to 
equally rigorous standards (Skinner & Lomax, 2010). 	
 
A practical solution is incorporating national standards for student 
performance into mandated state assessments. The National Governor’s 
Association (NGA) and the Council of Chief State School Officers 
(CCSSO) led a movement to develop common standards for K-12 
reading and math. These standards are called the Common Core 
Standards (Skinner & Lomax, 2010). As of June 2015, 43 states and the 
District of Columbia have adopted and maintained the adoption of 
Common Core Standards (Ujifusa, 2015). The Common Core Standards 
are an obvious choice for incorporation into mandated state assessments. 	
 
This solution and the concern it addresses are aligned with the trend in 
education policy to hold states accountable for the education of all 
students. It is also in opposition to the trend in education against federal 
overreach. Additionally, the failed 2013 House ESEA reauthorization 
bill specifically included a prohibition against any mandated adoption of 
the Common Core Standards (Skinner., Kuenzi, Dortch, & McCallion, 
2013). This prohibition is evidence of the strong opposition such a 
reform would face from Republicans in the 114th Congress. However, 



Virginia Policy Review   
 

33 

the Senate’s ECAA does incorporate requirements for state-adopted 
standards.	
	
Add Flexibility to State AYP Requirements	
 
There is concern that the 2013-2014 “ultimate goal” resulted in AYP 
requirements that are too rigid and strict. These AYP models created 
standards for achievement that were unachievable for states, LEAs, and 
schools. This burdened state resources, as states and LEAs attempted to 
provide support to the growing number of failing LEAs and schools. 	
 
To rectify this problem, flexibility can be added into AYP models. States 
can develop realistic annual goals by using assessment data collected 
since the enactment of NCLB. This would necessitate eliminating the 
current pass-fail model of AYP and, instead, create a graduated school 
rating system that provided support to failing schools, prioritized by the 
need level of each school (Skinner & Lomax, 2010). 	
 
This concern and solution aligns more with the second educational trend; 
moving away from federal overreach. However, the graduated rating 
system and prioritized support does address the insistence that states, 
LEAs, and schools are held accountable for the achievement of 
disadvantaged students. Both current Congressional ESEA 
reauthorization proposals incorporate this reform to some degree. The 
House bill does not require states to set specific achievement goals for all 
students and students in each subgroup. The Senate bill defines 
requirements for school identification systems and intervention strategies 
in more detail. This option aligns with principles currently required by 
administrative waivers. 	
	
Multiple Assessments	
 
A result of NCLB’s increased emphasis on student assessment was 
concern that “teaching to the test” was narrowing the curriculum 
(Skinner & Lomax, 2010). An alternative would be to allow states to 
combine the results of multiple assessments given throughout the year to 
obtain a summative score. This adds flexibility to state assessment 
requirements, aligning with the desire to retract federal influence over 
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public K-12 education. Both Congressional ESEA reauthorization 
proposals currently include this reform. 	
	
Modify Equitable Distribution Requirements	
 
Recent research has shown that teacher credentials, a main determinant 
in the NCLB definition of a “highly qualified teacher,” are weakly 
correlated with student performance. In education policy, there has been 
a shift in focus from teacher inputs (credentials, licensure, education, 
etc.) to teacher outputs (student achievement). A reform that would 
address the new research findings and the shift in focus would be to 
modify the equitable distribution requirement.40 The primary adjustment 
would be to change “unqualified” to “ineffective.” In order for this 
modification to be implemented, state teacher evaluation systems would 
incorporate data on gains in student achievement as well as data from 
multiple classroom evaluations conducted throughout the year. 	
 
This reform aligns with the desire to hold states accountable for the 
achievement of all students, including disadvantaged students. While the 
reform does not shrink the federal role in K-12 education, it does not 
expand federal influence either. It would be unconscionable to vote 
against a requirement that disadvantaged children have access to good 
teachers, especially with next year being an election year. This option is 
most likely be an ideal area for bipartisan compromise. 	
	
VI. Recommendation  
 
I recommend that the conference committee incorporate added flexibility 
in state AYP provisions, the option for multiple assessments, and a 
modification of the equitable distribution requirements into a final ESEA 
reauthorization bill. While I believe that incorporating the Common Core 
Standards into mandated state assessments would be beneficial to the 
U.S. education system, I do not believe this reform is currently 
politically feasible. 	
 
My recommendation will most likely result in the final bill resembling 
an amended version of the Senate’s reauthorization proposal, the ECAA. 
                                                
40 The requirement that states ensure that high poverty students are not taught at higher 
rates by inexperienced, unqualified, or out-of-field teachers. 	
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The bill was constructed with bipartisan support in the Senate, and it is 
the most credible to pass the Senate without filibuster. However, the bill 
includes a substantial reduction of the federal role in K-12 education, 
which will garner support from conservative, ‘small-government,’ 
Republicans in the House. However, Speaker Ryan may have to break 
the Hastert Rule to bring the bill to the floor. The ECAA, incorporating 
the aforementioned reforms, is the most likely to pass both houses and be 
signed into law by the President.  Of even consequence and significance, 
this act is the best option for the United States Education System. n	
	
	
Lauren Schnepper is a first year Law School student and second year 
Batten School student pursuing her joint JD/MPP degree from the 
University of Virginia. She previously served as a public school teacher 
in North Carolina.  
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Pharmaceutical Drug Prices and Medicare Costs 
 
By Mark Enriquez 

 
The following was submitted as a memo for a graduate leadership 
seminar at the Frank Batten School of Leadership and Public Policy. 
 
 
EXECUTIVE SUMMARY: 
 
Recent controversies involving pharmaceutical drug price hikes have 
revived the debate over drug pricing under Medicare. Medicare Part D 
premiums will increase 13 percent from 2015 to 2016, and the premiums 
have increased 60 percent since 2006 (Hoadley, Cubanski, & Neuman, 
2015). Part D Plans are placing high cost drugs in specialty tiers within 
their formularies, which have increased out-of-pocket expenses for 
beneficiaries (Shih, Schwartz, & Coukell, 2016). To address the 
concerns of the public and lower costs of pharmaceutical drugs, it is 
recommend that you [lawmakers] introduce legislation to repeal patent 
protection laws for pharmaceutical drugs and fund a set of competing 
public biomedical research institutions. 
 
BACKGROUND: 
 
All 55 million people enrolled in Medicare have the option to enroll for a 
Medicare Part D prescription drug plan. Beneficiaries can choose to 
enroll in either stand alone prescription drug plans (PDPs) to supplement 
Medicare, or to enroll in Medicaid Advantage prescription drug plans 
that cover all Medicare benefits, including drugs (The Henry J. Kaiser 
Family Foundation, 2015). There are currently 886 PDPs available 
across the United States, which represents a decline of 24% since 2014 
(The Henry J. Kaiser Family Foundation, 2015). Plans can vary their 
formularies (covered drugs), but must offer either defined standard 
benefits or actuarially equivalent set of benefits. These formularies must 
cover all disease states with a minimum of two chemically distinct drugs. 
Plans are also required to cover all drugs in the following categories: 
immunosuppressants, antidepressants, antipsychotics, anticonvulsants, 



Virginia Policy Review   
 

41 

antiretrovirals, and antineoplastics (The Henry J. Kaiser Family 
Foundation, 2015).   
 
The standard Medicare Part D benefit has a $360 deductible and 25 
percent coinsurance up to an initial coverage limit of $3,310 (The Henry 
J. Kaiser Family Foundation, 2015). After this point, the “Medicare gap” 
becomes evident--enrollees are responsible for 45 percent of the cost of 
brand-name drugs and 58 percent of the cost of generic drugs. This gap 
extends until out-of-pocket expenses reach $4,850, after which point 
beneficiaries are only responsible for five percent of drug costs.  
 
Medicare is estimated to make up approximately seven percent of the 
global market for prescription drugs (Gagnon & Wolfe, 2015). In 2013, 
Medicare and its beneficiaries spent $103 billion on pharmaceuticals, 
with Part D comprising $88 billion of that total (Rau, 2015). The 
Congressional Budget Office (CBO) estimates that Medicare Part D will 
represent 15.5 percent of total Medicare spending in 2016. Between 2014 
and 2024, the portion of Medicare made up by Part D is expected to rise 
to 16.8 percent (The Henry J. Kaiser Family Foundation, 2015).  
 
Prices for prescription drugs have grown significantly past the rate of 
inflation over the past few years. Prices for brand name drugs rose by 
14.77 percent over 2015 (Truveris, 2016). Prices for generic drugs rose 
by 2.93 percent during that same time (Truveris, 2016).  The 2013 data 
show that 14 drugs accounted for nearly a quarter of all Medicare 
prescription drug spending; each drug individually costing Medicare 
over $1 billion (Rau, 2015). There have been a series of recent 
controversies over drug pricing. In September of 2015, Turing 
Pharmaceuticals acquired Daraprim and raised the price per tablet from 
$13.50 to $750 (Pollack, 2015).  Similarly, another case saw a drug, 
Cycloserine, increase in price from $500 to $10,800 for 30 pills (Pollack, 
2015). Medicare Part D is not insulated from price hikes like these 
because it operates through private plans. Unlike Medicaid, which has 
automatic mandatory discounting for price hikes above the rate of 
inflation, Medicare Part D is not protected from rising prices. 
 
Public polling shows that a majority of Americans believe that drug 
prices are too high. This dissatisfaction is due in part to these 
controversies and the general trend in pharmaceutical prices, coupled 
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with rising profits for drug companies. Seventy-two percent of 
Americans believe that drug prices are unreasonable and seventy-four 
percent believe that drug companies prioritize profits over people 
(DiJulio, Firth, & Brodie, 2015). Those that are currently taking 
prescription drugs are even more likely to believe that prices are 
unreasonable. There is also broad support for corrective action: 83 
percent of Americans believe that Medicare should be able to negotiate 
with drug companies for better prices (DiJulio, Firth, & Brodie, 2015). 
Pharmaceutical companies are viewed even less favorably than banks, 
with approval ratings of 42 to 58 percent (DiJulio, Firth, & Brodie, 
2015). 
 
OPTIONS: 
 
Option 1: Repeal patent protection laws for pharmaceutical drugs and 
instead fund a set of competing public biomedical research institutions. 
 
Option 1 has two components; the first part would abolish patent 
protections for pharmaceutical drugs entirely. This part of Option 1 is 
meant to address market inefficiency caused by government intervention 
in the drug market through the granting of patents. The prices that a 
company can set for their product are generally very high, because the 
company has been granted monopoly power in the market for that drug. 
This monopoly power generates huge deadweight losses in the economy, 
as people who would be willing to pay the competitive market price for a 
drug are unable or unwilling to pay the monopoly price. Evidence 
suggests that once a drug has lost its patent protection, the price of that 
drug drops an average of between 70 and 80 percent (Baker, A Free 
Market Solution For Prescription Drug Crises, 2004). The prices for 
drugs drop because firms are able to enter the market and compete with 
the original patent holder. (See Appendix Table 1 for the estimated 
benefits to Medicare by the removal of patents for the top 10 most 
expensive patented drugs). 
 
A second benefit would be reducing the incentive for companies to 
develop “copycat” drugs. The FDA estimated in 2004 that 75 percent of 
drugs approved in the prior 15 years had been copycat drugs (Baker, A 
Free Market Solution For Prescription Drug Crises, 2004). PhRMA 
estimated that the research and development costs for these drugs were 
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approximately 90 percent of the costs for breakthrough drugs (Baker, 
2004a). Assuming similar trends today, this means that companies spend 
less than $15 billion dollars out of $50 billion on research and 
development of breakthrough drugs. Removing patents would greatly 
reduce the incentives for companies to fund research into re-creating 
effective drugs that are currently on the market. 
 
A fringe benefit of this option would be reduced incentive for consumers 
to purchase “grey” market drugs, or drugs that have not been clinically 
tested. Consumers can be driven to attempt to purchase lower cost 
prescription drugs from foreign countries when the prices of domestic 
pharmaceuticals are very high. This practice can even have health 
consequences if people consume drugs from countries with lax quality 
controls and standards. There is also an incentive for consumers to 
purchase products that are not regulated by the FDA that promise effects 
similar to prescription drugs when the costs for patented drugs are 
artificially high.  
 
The second component of Option 1 is meant to address the lack of 
incentive for pharmaceutical companies to continue to research 
innovative drugs. Pharmaceutical companies claim that they need patents 
in order to recoup the costs of research and development of new drugs. 
This option proposes to create 10 publicly funded biomedical research 
institutions with a total budget equal to the current amount spent on 
research and development by pharmaceutical companies. Currently, the 
National Institutes for Health spends $32.3 billion per year on medical 
research (National Institutes of Health, 2016). This option would 
therefore require an increase in this budget of $17.7 billion. These 
research institutions would compete with one another over the course of 
10 years and be judged by an independent commission at the end of that 
period on their effectiveness. Institutions would receive bonuses out of a 
$500 million fund that would be distributed based on the judgment 
criteria. The institutions would be required to file for patents for new 
findings and place those patents in the public domain. The institutions 
would also be required to publish all findings in a timely manner. 
 
These research institutions are designed to have multiple benefits. This 
option should greatly increase the knowledge available to scientists that 
are attempting to combat disease. The current patent system incentivizes 
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the hoarding of knowledge behind patents, which could potentially delay 
breakthroughs by innovative scientists. In addition, by releasing data on 
failures and successes, research institutions would be able to avoid costs 
associated with duplicative research (Baker, 2004b). This option would 
also decrease the incentive for biased or falsified data on the 
effectiveness of a drug, as the new research institutions are not able to 
sell their drugs. Pharmaceutical companies have strong incentives to 
inflate the effectiveness of their drugs in order to market their drugs to 
doctors and pharmacies. Publicly funded, competitive research 
institutions would not have this incentive because they would know that 
any drugs they produce will be easily tested by competing organizations. 
These competing organizations would be incentivized to search for any 
dishonesty. An added benefit of this option would be that researchers at 
these institutions would have an equal incentive to research both 
pharmaceutical and non-pharmaceutical treatments for diseases (Baker, 
2004b). In the current system, non-pharmaceutical treatments are not 
examined because they cannot be patented. 
 
The biggest drawback of this option is political feasibility. Trade groups, 
such as PhRMA, would likely oppose any attempt to remove patent 
protections from pharmaceuticals. It is likely that this option would be 
labeled as “job-killing” because lobbying groups could claim that they 
would need to cut jobs in their research and marketing divisions in order 
to remain profitable. Increased appropriations on the scale that this 
option would require may trigger resistance from groups opposed to 
spending increases. Of the options presented in this memo, this option 
would likely face the greatest resistance from stakeholders. However, it 
is important to note that resistance will likely be great to any option that 
would affect a change from the status quo. 
 
Another major drawback is the cost of implementation. It is likely that, 
over time, this option would have benefits far outweighing its costs. 
However, there is always the possibility that changes of this magnitude 
may have unforeseen negative consequences. For example, it is possible, 
though unlikely, that scientists at the proposed research institutes would 
be substantially worse at performing research and development of new 
pharmaceutical treatments than scientists working for pharmaceutical 
companies. 
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A final drawback is the possibility of political interference in the 
research and development process at the new institutions. Researchers 
may be pressured by politicians to prioritize health problems that they 
otherwise would not. There may be a form of regulatory capture of the 
independent commission that is meant to evaluate the research 
institutions. This would allow otherwise inefficient or ineffective 
institutions to be improperly rewarded. Pharmaceutical companies may 
put pressure on the institutions to drive research in specific directions, or 
drive it away from non-pharmaceutical solutions. 
 
Pros: 

• Uses market forces to reduce cost of prescription drugs and 
generate savings for Medicare. 

• Increases market efficiency and decreases deadweight loss due to 
government interference. 

• Potential for greater overall innovation by decoupling profit from 
research. 

 
Cons: 

• Strong opposition from stakeholders. 
• High initial cost of implementation. 
• Possibility of interference from outside groups on research 

institutions. 
 
 
Option 2: Allow Medicare to develop a system of managed formulary 
and negotiate drug prices with pharmaceutical companies 
Option 2 would remove the current restriction that prevents Medicare 
from negotiating drug prices with pharmaceutical companies. It would 
also allow HHS to develop a managed formulary to determine 
reimbursement rates for new drugs. This option would attempt to reduce 
costs through negotiation and cost effectiveness studies to bring 
prescription drug costs into line with the amounts paid by other 
government agencies, such as Medicaid and the Veteran’s 
Administration. There is currently very strong public support for 
allowing Medicare to enter negotiations for drug prices (DiJulio, Firth, & 
Brodie, 2015). 
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The first part of Option 2 would allow HHS and Medicare to develop 
managed formularies that apply to all private health plans under the 
umbrella of Medicare Part D. Research by Gagnon and Wolfe compared 
the average price paid for brand-name drugs by Medicare, Medicaid, and 
the Veteran’s Health Administration (VHA). A drug that Medicare paid 
$83 for under Medicare Part D would have cost $46 under the VHA 
(Gagnon & Wolfe, 2015). This represents a savings of $16 billion 
(Gagnon & Wolfe, 2015). The VHA uses a managed formulary that 
weights the additional therapeutic value of a drug to determine if it is 
worth reimbursement (Gagnon & Wolfe, 2015). Typically, this means 
that the VHA will not pay for brand name drugs that do not produce 
clinical benefits above those resulting from generic drugs. The managed 
formulary developed by HHS under Option 2 would need to use a similar 
valuation system for reimbursement as the VHA. This system 
incentivizes companies to produce new, innovative drugs rather than 
copycat drugs, which provide little to no additional benefit. This system 
would not prevent consumers from choosing brand-name drugs; it would 
simply limit Medicare’s reimbursement for drugs with little therapeutic 
value over generic or alternative treatment. 
 
The second component of Option 2 is meant to increase the cost savings 
associated with part 1. This second part would allow Medicare to be part 
of negotiations between producers and the private plans that make up 
Medicare Part D. The Medicare Part D program is a major consumer of 
prescription drugs, and thus, could have significant power over prices if 
allowed to negotiate with drug companies. In cases where there are 
substitutes available, Medicare could have the ability to substantially 
lower the price it pays by requiring companies to bid their prices lower. 
Medicare would be able to exert monopsony power to counter monopoly 
or near-monopoly power presented by drug companies.    
 
The primary drawback of this option is political feasibility. Medicare 
Part D was passed under huge pressure from pharmaceutical lobbies to 
prevent Medicare from negotiating prices. It is very unlikely that 
attempts to change the legislation would go unchallenged. This option 
may be viewed as governmental overreach because it allows Medicare to 
mandate formularies that private companies would need to adopt in order 
to do business with Medicare. 
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A second drawback is that this option requires two symbiotic parts in 
order to function well. If Medicare were unable to develop managed 
formularies, the effectiveness of the option would be drastically 
diminished. The Congressional Budget Office estimated that without 
managed formularies, there would be negligible budgetary savings 
achieved through simply negotiation (Congressional Budget Office, 
2007). 
 
A third drawback is that this option would require significant time and 
effort for HHS to implement. HHS may be able to draw from the 
experience of the VHA and Medicaid to aid them, but Medicare likely 
has unique challenges that is would need to address. It is possible that the 
formulary decided on by HHS could have no effect, or even cause cost 
increases, if it is ill-considered. It may also be possible that HHS would 
be unwilling to work with the VHA, which could lead to less than 
optimal outcomes. This also represents a slight scope increase for 
Medicare, and therefore, there is a possibility that HHS would object. 
This would represent a significant challenge for this option. 
 
Finally, cost savings from this program would still likely not bring 
pharmaceutical costs in the U.S. in line with developed nations. 
Medicare Part D currently spends 98% more than the OECD median 
official price (Gagnon & Wolfe, 2015). This means that even a reduction 
to the level of the VHA would still leave the U.S. significantly above the 
OECD median.   
 
Pros: 

• Lowers costs to Medicare Part D substantially. 
• Promotes innovation through new formularies. 
• Follows best practices implemented by other U.S. health 

agencies. 
 
Cons: 

• Strong opposition from stakeholders. 
• Requires both parts to function well. 
• Significant time and effort expenditure for HHS. 

 
 
Option 3: Let present trends continue. 
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This option would allow present trends to continue. One major benefit to 
allowing present trends to continue is that, under the current system, the 
United States leads the world in medical innovation. It is uncertain what 
effects that any changes to the current system would have. The primary 
argument for the status quo is that it provides incentives for drug 
companies to fund research to combat conditions that primarily affect 
those 65 and older. This incentive is needed because the average pre-tax 
industry cost for each new prescription drug approval is $2.6 billion 
(Grabowski & Hansen, 2014). In order for companies to consider it 
economically viable to spend so much on developing drugs, they require 
high drug prices. 
 
A second argument for the status quo would be that the current Medicare 
system already has private companies negotiating for better prices. If 
Medicare is allowed to walk away from negotiations if they deem a 
drug’s price is too high, that drug would not be offered by Medicare Part 
D. This is contrary to the current system, in which the private health 
providers can weigh having a wide selection of covered medication 
against increased premiums for members. Under the current system, 
Medicare recipients can freely choose their plan based on the medicines 
they want. Advocates say it is unlikely that the government would truly 
be able to negotiate better prices (or cap them at a market efficient rate) 
than the private sector (American Enterprise Institute, 2007). 
 
This option has a few drawbacks. The first is that there is significant 
public support for changes to Medicare Part D and the public perception 
that drug prices are far too high. There is a great deal of public attention 
on the issue of drug prices and refusal to acknowledge this issue may be 
politically costly. There may be significant political opportunity cost to 
delaying action on an issue that could garner major public support.   
 
A second drawback is that Medicare pays far more for its prescription 
drugs than any other country in the OECD. These increased costs, along 
with the general increases in health care expenditures by the U.S. 
government, are making it increasingly difficult to address the nation’s 
deficits. It is possible that future action will not come as a choice, but as 
emergency action required to curtail costs. This would sharply limit the 
available options that could be taken. It may become politically costly to 
have not attempted reform when a range of options was available. 
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Pros: 

• Does not risk U.S. position as innovation leader. 
• Continues incentives that fuel innovation. 
• Does not reduce choice for beneficiaries of Medicare Part D. 

Cons: 
• Significant public support for change. 
• Current drug prices are indicative of a problem in the current 

system. 
• Delay now may present hard choices in the future. 

 
 
RECOMMENDATION: 
It is recommended that you choose Option 1: repeal patent protection 
laws for pharmaceutical drugs and instead fund a set of competing public 
biomedical research institutions. Option 1 would reduce costs not only 
for the Medicare program, but also for the general populace. This option 
best addresses the roots of a problem that is rapidly becoming an issue 
for the American healthcare system. Public sentiment on this issue seems 
to be favorable to decisive action and would allow you to present 
yourself as a leader in the fight against ballooning health care costs. 
Option 1 maintains the United States’ position as a leader in global 
innovation, addresses failed government policy, and directly confronts 
the roots of a problem that is at the forefront of public 
consciousness. n 
 

APPENDIX 
 

Table 1: Estimated Savings to Medicare from Removing Patents 
from Top 10 Most Costly Prescriptions  

Current 
Cost 

$18,779,558
,643 

Savings Based on Percent of Current Costs 
60% 70% 80% 90% 

 $11,267,735
,185 

$13,145,691
,050 

$15,023,646
,914 

$16,901,602
,778 

Source: Centers for Medicare & Medicaid Services 
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Refugees and Recourses: What History Tells Us About Syria's 
Future Before the ICC and Refugee Crisis 
 
By Eric Xu 

 
Although unilateral American hegemony initially characterized the 
immediate post-Cold War world, international institutions have played 
major roles in maintaining world order throughout the past several 
decades. Examples of such institutions include the International Criminal 
Court, one of the major organizations set up in the post-USSR world to 
address the issue of human rights violations. The ICC is one of the most 
prominent groups that has supposedly shifted the burden of intervention 
in human rights cases from individual “superpowers” to international 
bodies. Nevertheless, the ICC’s various inefficiencies and difficulties, as 
exemplified by its struggles in dealing with the ongoing Darfur conflict, 
raises concerns regarding its future as a suitable arbiter of human rights 
violations, particularly with regards to Syria. 
 
The effectiveness of the ICC in actually bringing foreign heads of state 
to justice and enacting real changes in those nations  question has severe 
ramifications for human rights around the world. A thorough exposition 
of the ICC’s response to the Darfur crisis sheds light on the difficulties 
associated with forcing sovereign nations into accepting international 
legal decisions that contradict domestic aims. Specifically, with regards 
to the Syrian Civil War and corresponding refugee crisis, it is worth 
investigating the effects of ICC investigations in order to determine the 
degree to which the U.S. should pursue unilateral or international action 
in Syria. The next President’s analysis of the effectiveness of various 
levers of international policy has large ramifications for the United 
States’ overall foreign policy concerning rogue regimes. 

 
Because the ICC is unable to prosecute cases in sovereign nations which 
have either not accepted the ICC’s jurisdiction or not been a party to the 
2002 Rome Statute, the ICC requires a referral from the UN Security 
Council (UNSC) in order to extend its jurisdiction. The Darfur ICC 
investigation is a critical example in understanding the effectiveness of 
the ICC under ideal circumstances with cases that have been referred by 
the Security Council. In 2005, 11 nations on the UNSC agreed to refer 
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the war in Darfur to the ICC, with the notable abstentions of China, 
Brazil, and the United States (UN Press, 2005). The ICC investigation 
into Darfur has resulted in two separate arrest warrants for the embattled 
President of Sudan, Omar al-Bashir, who has so far refused to recognize 
both indictments (ICC, 2009).  
 
President al-Bashir’s adamant refusal to relinquish power and concede to 
the ICC is supported by various African Union countries, as well as 
Russia and China, who refuse to recognize the ICC’s ruling (al-Bashir, 
2005). Critics of al-Bashir’s indictment have pointed out the exclusive 
focus of the ICC on African nations , as well as the difficulty in ensuring 
compliance with ICC rulings, especially in developing countries 
(Reuters, 2011; Washington Post, 2015). The ICC’s ineffective ruling on 
the Darfur crisis, even with UN Security Council support, demonstrates 
the difficulties in making sovereign nations conform to international law 
that violates their sovereign interests. 

 
When faced with the Syrian crisis, the next President will find that 
pursuing an ICC decision in the hopes of bringing stability to the region 
could prove less effective than even the Darfur region. Historically, UN 
Security Council referral has only occurred in Darfur (2005) and Libya 
(2011). Even with gross violations of civil and political rights, the UN 
Security Council rarely agree on the circumstances required to bring a 
referral to the ICC.  
 
Geopolitical interests and strategic voting blocs within the permanent 
membership of the UN Security Council also make it difficult to form a 
united front against the carnage in Syria. In fact, a draft resolution 
referring Syria to the ICC with the support of 13 members of the 
Security Council was jointly vetoed by China and Russia, illustrating the 
complex interests at play in the region (UN Press, 2014). Different 
conceptions of sovereignty in China and Russia also frustrate U.S. 
attempts to bring all parties involved in the conflict to justice, as the 
Russian government still stands behind the Assad regime.  

 
Even in the event of a successful UN Security Council referral on Syria, 
research has shown that countries are more likely to cooperate with the 
ICC if opposition groups are likely to be targeted first (Journal of 
Conflict Resolution, 2015). However, based on the content of the draft 
resolution, if all parties are brought before the ICC during the 
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investigation, no country has any incentive to turn themselves in before 
the other parties involved, which is likely to create stagnation. The lack 
of detail with regards to the individuals who would be charged on both 
sides of the conflict also adds ambiguity to a post-referral situation, 
dooming even a potential ICC investigation into Syria. 

 
While international institutions provide a facade of respectability and 
objectivity in dealing with human rights violations around the world, the 
next President should avoid spending political capital in pushing for an 
ICC-led resolution to the Syrian crisis. Instead, an approach that 
emphasizes local parties, actors, and regional powers would be 
preferable. n 
 
 
Eric Xu is a student in the College of Arts and Sciences studying 
Government and Cognitive Science. Eric's research interests include 
U.S-China relations, comparative law, and the role of history in 
determining national identity. 
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The Right to Stay 
 
By Sabrina Kim 

 
 
The term “refugee crisis” has become a dominant headline in the 
mainstream media as of late, accompanied more often than not by 
graphic images of young children and ravaged families wandering away 
from obliterated homes and villages. Despite the emotional nature of 
such documented human rights violations, the Syrian crisis and ensuing 
dialogue has not yet breached American shores. Instead, the subject has 
,has  been relegated to a topic of humanitarian debate and international 
inaction. But with over 4.4 million Syrians displaced and counting, U.S. 
policymakers are scrambling to excuse themselves from responsibility 
while simultaneously searching for a quick fix to a monumental problem 
(The Uprooted, n.d.). In reality, the steps to remediation and the 
prevention of another crisis involve a much more retrospective analysis: 
How did we get here in the first place? The answer lies in the very nature 
of the United States’ immigration and refugee policy—we operate under 
procedures and protocol designed for the post-WWII world, which no 
longer exists.  

 
After WWII, the majority of mainland Europe was preoccupied with 
post-war rebuilding and the prevention of government insurgencies to 
spare much empathy for the troves of German and Eastern European 
refugees drifting around the continent. However, leaders of both the 
United States and the rest of the Allied Powers recognized that the 
refugee crisis of the post-WWII period was an intractable impediment to 
both structural and economic rebuilding. Motivated by geopolitical 
interests, President Truman began to consider  admitting  refugees and 
eventually enacted various legislation, including the Marshall Plan and 
the Displaced Persons Act of 1948.  These bills were meant to relax US 
immigration policy and promote European capitalist growth 
(Wasserstein, 2011). 
 
While these actions are indeed the basis of modern day US refugee 
policy, it was arguably the politics of the Cold War that catapulted 
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America out of isolationism and into a perceived “arms wide open” 
ideology. The Refugee Relief Act of 1953 dramatically amplified 
refugee influx, stipulating that 186,000 of the eventual 214,000 refugees 
must come from communist countries (Refugee Policies, n.d.). This 
coercion strategy was echoed with further policy changes under 
President Eisenhower (Hungarian Escape Act of 1958) and President 
Johnson (Immigration and Nationality Act Amendments of 1965), both 
of which defined the term “refugee” within the narrow context of Cold 
War mentality. Even the Cuban Adjustment Act, granting Cubans 
arriving on US soil the right to citizenship, assumed without hard 
evidence that all arrivals were fleeing Castro’s obtrusively communist 
regime.  

 
Although these seemingly altruistic policies pervaded our international 
dialogue in  Southeast Asia, as the battles in Vietnam and Korea ensued, 
they often served as a counterpart to American foreign policy instead of 
as a stand-alone humanitarian effort.  As the Cold War began to wind 
down,  the definition of refugee transitioned from a victim of an 
oppressive, political tyranny to a new, “economic migrant” fleeing the 
thralls of poverty. This was exemplified by the record number of citizens 
fleeing non-communist countries—including Chile, Guatemala, and most 
notably, Haiti. As a result, the administrations of Reagan, H.W. Bush, 
and Clinton were increasingly hesitant to grant legitimate refugee status. 
Notably, many Haitians fleeing by boat were intercepted by the Coast 
Guard and forced to turn back, depriving them of the privilege to claim 
asylum (which requires a presence on US soil).  
 
Today, the dichotomy between capitalism and communism has been 
relegated to a topic of college history classes. The perils of economic and 
physical destruction in the wake of WWII are nothing more than distant 
memories for Europe, and the existential threat of the “Red Scare” is 
long gone. This distant view of past events has shaped the partisan 
gridlock regarding the Syrian refugee crisis and immigration in general. 
In the post-Cold War era and, more recently, the post 9/11 era, the 
United States continues to search for a coherent Grand Strategy that 
adequately marries interventionism and isolationism. The refugee crisis 
in Syria is a tangible reflection of this struggle and a vibrant illustration 
of the human cost in a time when the US should have been more 
interventionist, but failed. 
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Additional action should have been taken to safeguard Syrian citizens, 
including a more aggressive attempt to undermine Assad’s regime and 
more viable efforts to protect Northern Syria under a U.S. enforced no-
fly zone. Partisan gripes and political technicalities aside, the lack of 
definitive action by the U.S. government serves to illuminate a broader 
claim—namely, that more work must be done to assist the country of 
origin before a refugee crisis ensues. Prior intervention would have been 
beneficial both for the citizens of Syria and for the European and Middle 
Eastern nations--those nations whose resources are currently 
overwhelmed by the needs of these displaced people. The next President 
should focus more on this preventative approach and renounce the 
precipitously ad hoc techniques of the past few administrations in favor 
of emphasizing citizens’ right to stay in their country, not their right to 
enter ours. n 
 
 
Sabrina Kim is a 2nd year at UVA majoring in biology and foreign 
affairs. On grounds, she is an intern at the Miller Center for Public 
Affairs working on the Millennial Caucus Project. She is also a member 
of College Republicans, Triathlon Club, and am a teaching assistant for 
Professor Condron’s neurobiology course. In the future, Sabrina hopes 
to marry her two passions of science and international affairs into a 
potential career in either pharmaceutical law or international/product 
development at a Biotech company.   
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What do Voters Know About the Lawmaking Effectiveness of Their 
Representatives? 
 
By Greer Kelly 

 
 
The Legislative Effectiveness Project (LEP) studies the House of 
Representatives from 1973 to 2014, ranking each member on a scale of 
legislative effectiveness. This scale is determined by the number of bills 
advanced through committee, number of laws passed, and other 
legislative progress made while in office. The original research is 
nonpartisan and data-focused. 
 
 
As we close in on the 2016 Congressional elections, the American public 
will be inundated with information about individual members of 
Congress from every channel. Partisan politics, polarization, and the 
division of our government will likely take center stage in these 
conversations. But will we hear about our representatives’ strengths as 
lawmakers?  
 
The Legislative Effectiveness Project believes that a legislator’s identity 
as a Republican or Democrat is only a small part of their role in 
Congress. Rather that strictly party affiliation, we should be evaluating 
legislators on how much they are actually accomplishing in Congress. 
We believe that members vary in their ability to move bills through the 
legislative process, and that we can systematically and objectively 
measure individual lawmaker effectiveness. Thus, our project has led us 
to generate Legislative Effectiveness Scores for every member of the 
House of Representatives, for every Congress from the 1970’s to today’s 
sessions. To generate these scores, we have tracked each bill a member 
has sponsored across five stages of lawmaking: from introduction to 
action in committee (hearings, markups, subcommittee votes), to action 
beyond committee (onto the legislative calendar), to passing the House, 
and then to becoming law. We classify each sponsored bill as being one 
of three types: commemorative (such as naming post offices), 
substantive, and significant (the politically charged, contentious issues 
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mentioned in the media). The five stages at three levels of significance 
give us fifteen metrics that we combine in a weighted average to 
generate a single score for each member. 
 
Naturally, members in the majority party, as well as those with seniority 
and committee or subcommittee chair positions, have an institutional 
advantage in achieving higher “Legislative Effectiveness Scores.” To 
account for this discrepancy, we not only give lawmakers a raw score, 
but also compare them to a benchmark score—an average of what we 
would expect for similar members of their party status, chair position, 
and seniority. We can then evaluate each member as meeting 
expectations, exceeding expectations, or falling below expectations. To 
see where an individual member falls, visit the Legislative Effectiveness 
project website, www.thelawmakers.org, and select our “Find 
Representatives” feature. Each representative’s score is color-coded to 
indicate where he or she falls on effectiveness, relative to expectations.  
 
Grouping lawmakers into three levels of effectiveness provides a user-
friendly tool for the public to reference when determining how to cast to 
their ballots in the 2016 election. To assess our own informational 
impact, we have been exploring the baseline views of voters prior to 
exposure to the information we provide, as well as their opinions after 
hearing about their representative’s effectiveness. Does the general 
public at present reasonably assess the effectiveness of their 
Congressional representatives? Does effectiveness (or lack thereof) 
change a voter’s decision on Election Day?  
 
In order to address these questions, we set up a survey experiment to test 
if respondents could accurately identify their member’s effectiveness 
level. Our sample included 1,191 respondents: 497 subjects who did not 
share partisan identification with their representative, 635 who did share 
partisan identification, and 56 voters who were true independents. The 
control group received no information about their member’s 
effectiveness. The treatment group was shown green, yellow, or red 
images indicating that their member was rated as high, average, or low, 
respectively, according to their Legislative Effectiveness Score. All 
subjects were then asked to evaluate their representative on a number of 
criteria. For those not exposed to information, we were able to assess 
their baseline views of their representative’s effectiveness. Four out of 
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every five respondents rated their member as “average,” presumably 
believing neither the incumbents who tout their own effectiveness nor 
their challengers who decry incumbents’ incompetence. Consistent with 
this middle-of-the-road evaluation, respondents correctly identified 
members with average effectiveness 82 percent of the time, only 
accurately identifying those with low effectiveness scores 23 percent of 
the time and those with high effectiveness scores 3 percent of the time. 
The results show that most citizens are unaware of how effective their members 
of Congress actually are.  However, those in the treatment group seemed 
to appreciate lawmakers’ effectiveness when it was revealed, boosting 
approval for effective members of Congress. 
 
Given the lack of information on Congressional effectiveness among 
voters, it is unsurprising that most Congress members seek and gain 
reelection regardless of their effectiveness. To assess the role of 
effectiveness in election results, we’ve tracked reelection vote shares for 
different levels of lawmaking effectiveness. The numbers suggest that 
the public does not hold lawmakers accountable for their effectiveness at 
all. Below-expectation members returned to Congress with 70.2 percent 
average vote share, a rate identical to members meeting expectations and 
slightly higher than the 69 percent average vote share received by highly 
effective members.  
 
Voters cast their ballots based on many criteria. Policy positions, partisan 
identification, voting records, and personal history are among the many 
things to consider in the 2016 election. While we do not believe that 
legislative effectiveness is the only factor voters should weigh in their 
decisions, the Legislative Effectiveness Project hopes to increase 
awareness of effectiveness. An unaware and apathetic electorate will 
surely lead to increased gridlock and poorly constructed laws. n 
 
 
Greer Kelly is the Operations Director of the Legislative Effectiveness 
Project at the Frank Batten School of Leadership and Public Policy. She 
received her M.Ed. from Vanderbilt University and her B.A. from 
Virginia Tech.  
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Protecting Social Security for the Future 
 
By Christine Boast Jacobs 

 
The following was submitted as a memo for a graduate leadership 
seminar at the Frank Batten School of Leadership and Public Policy. 
 
Executive Summary: 
 
Election year politics are a critical time for highlighting and addressing 
key social issues. One of the greatest concerns of the 2016 election cycle 
is the current state of welfare and poverty in the United States. As the 
federal government strives to promote the basic well-being of individuals 
in need, existing social insurance programs will be under critical review. 
This presents an opportunity for Congress to propose legislation that will 
address the growing concerns surrounding the projected Social Security 
deficit. A policy needs to be adopted that cuts the projected long-term 
deficit in the Social Security Trust Fund, so poverty among the retired 
population can be reduced. To do this, [lawmakers] should propose 
legislation that will increase social security payroll taxes for all 
Americans. 
 
The scope of this policy memo focuses specifically on the retirement 
benefits received from the Old Age and Survivors Insurance Trust Fund 
(OASI) within the Social Security Trust Fund (SS) and does not address 
disability benefits. 
 
Problem Statement: 
 
The Social Security Trust Fund is facing long-term deficits. As of 
December 2015, nearly 60 million Americans were receiving social 
security benefits (Social Security Administration 1, 2016). Currently, 
13.7 percent of Americans are over age 65. Due to the Baby Boomer 
generation, that number is expected to be 16.8 percent by 2020 and 21.0 
percent by 2030 (Ortman, Velkoff, & Hogan, 2014). For the first time, in 
2010, the annual outlays in social security benefits exceeded annual 
revenues. The outlays in 2016 exceeded revenue by 9 percent  
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(Congressional Budget Office 1, 2015). Projections by both the 
Congressional Budget Office and the Social Security Administration 
suggest that the Social Security Trust Fund’s surplus will expire in 2029, 
requiring a mandatory 29 percent reduction in benefits for all Americans 
in 2030. The future of the Social Security Trust Fund is uncertain. 
 
The current level of Social Security benefits that American’s receive is 
financially unsustainable and ultimately inequitable. Millions of 
Americans are paying into the Social Security Trust Fund that will not 
receive their full benefits upon retirement. It is necessary to adopt 
policies that will restore actuarial balance in the Social Security system. 
Due to an increasing retirement population and a failure to update the 
Social Security Administration’s policies, the system is ultimately 
generating too little revenue to reduce projected deficits, alleviate 
poverty for retirees and address the needs of a growing retirement 
population. 
 
Background: 
 
According to the Henry J. Kaiser Family Foundation’s recent study, 
nearly 45 percent of adults ages 65 and older in the United States have 
incomes below twice the poverty threshold (Cubanski, Casillas, & 
Damico, 2015). For decades, benefits from Social Security have helped 
improve economic security and reduce poverty for Americans over 65 
years old. The Center on Budget and Policy Priorities illustrates the 
effects of Social Security on reducing poverty in senior populations 
(Figure 1, Center on Budget and Policy Priorities, 2015). 
 
The Social Security Administration (SSA) was created in 1935 under 
President Roosevelt’s Social Security Act.  From 1939 until 1990, the 
SSA was subsumed into various federal agencies until President Clinton 
returned it to an independent agency in 1995.  The original purpose of 
the agency was to establish a “comprehensive social insurance system 
covering all major personal economic hazards with a special emphasis on 
unemployment and old age insurance” (Social Security Administration 3, 
2016). According to researchers at the Brookings Institution and the 
Center on Budget and Policy Priorities, Social Security is the United 
States’ most successful social insurance program. It lifted more than 22.1 
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million people out of poverty in 2014 alone (Center on Budget and 
Policy Priorities, 2015; Diamond & Orszag, 2003). 
 
Fig. 1: Effects of Social Security on reducing poverty in senior 
populations (Source: Center on Budget and Policy Priorities, 2014) 
 

 
 
Nearly 51 percent of America’s workforce does not have private pension 
plans and more than 34 percent does not have personal savings set aside 
specifically for retirement (Social Security Administration 5, 2015). 
Social Security was designed 80 years ago to be an “income equalizer” 
for people of retirement age. According to a recent study conducted by 
the National Academy of Social Insurance, 81 percent of people (cross-
generational) report that they “do not mind paying for Social Security 
because they value the security and stability” that it provides for all 
Americans (National Academy of Social Insurance, 2015). This 
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demonstrates the overwhelming public support that the Social Security 
program garners. Further, 59 percent of Republicans, 78 percent of 
Democrats and 65 percent of Independents have a “favorable” view of 
Social Security (National Academy of Social Insurance, 2015). This 
demonstrates the bi-partisan support for adopting policies that will help 
restore the actuarial balance of the Social Security Trust Fund. 
 
Current State of the Social Security System: 
 
In 2010, total outlays exceeded revenue for the first time in the history of 
the Social Security Trust Fund. This generated significant concern for 
the financial sustainability of the current system in consideration of the 
growing retirement population. The 2015’s year-end outlays exceeded 
revenue by almost nine percent, and this gap is projected to widen until 
the Social Security surplus is depleted entirely (Congressional Budget 
Office 2, 2015). Below are several policy options designed to offer an 
objective look at possible solutions to the long-term deficits in the Social 
Security Trust Fund. The options are in no way exhaustive. Further, the 
policy options presented are not mutually exclusive and might best be 
adopted in tandem. However, each option will be independently 
evaluated and a recommendation will be made based on the policy 
option that best meets the evaluation criteria below. The four policy 
options presented are: 
 
1) Let Present Trends Continue 
2) Propose Legislation that Gradually Increases the Social Security 

Retirement Age 
3) Propose Legislation to Increase Social Security Payroll Taxes 
4) Propose Legislation to Increase or Eliminate the Maximum Taxable 

Earnings Base 
 
Evaluation Criteria: The following criteria will be used to evaluate each 
of the four policy options: 
 
Reduces or Eliminates the Deficit – Does this option reduce or eliminate 
the projected deficit in the Social Security Trust Fund? Does this policy 
option generate revenue or reduce benefits that close the current 
outlay/revenue gap? 
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Reduces Poverty Among the Retired Population – Does this policy 
option continue to reduce poverty among the retired population? 
 
Long-term Financial Sustainability – Does this policy option go beyond 
a short-term fix to the problem and allow for long-term financial 
sustainability of the Social Security Trust Fund? Does this policy option 
allow the Social Security Administration to remain financially self-
sufficient? 
 
Political Feasibility – Is this policy option politically feasible among key 
stakeholders? Will this option receive bipartisan support from Congress? 
Will this option be favorable across all generational groups? 
 
Promotes Equity/Fairness – Does this policy option ensure that revenues 
are collected in an equitable manner? Does this option reduce benefit 
gaps between retirees on the low end and the high end of the mid-career 
earnings income distribution? Does this policy option promote equitable 
access to Social Security benefits? 
 
 
Policy Option #1: Let Present Trends Continue 
 
The first option for addressing the Social Security deficit is to let present 
trends continue. The current age for collecting full Social Security 
retirement benefits is between 65 and 67, depending on the year that a 
person was born. The average benefit is $1,335 per month (Social 
Security Administration 5, 2015). As an incentive for remaining in the 
work force, a person’s Social Security benefits increase the longer they 
delay retirement. For example, the average baby boomer (born in 1955) 
can collect 74.2 percent of their benefit as early as age 62. By age 66, 
they will receive 100 percent of their benefit, and if they delay retirement 
until aged 70, they will receive 130 percent of their benefit (Social 
Security Administration 4, 2016). Under the Federal Insurance 
Contributions Act (FICA), employees and employers are currently each 
required to pay 6.2 percent of an employees’ salary (up to $118,500) to 
the Social Security Trust Fund (Social Security Administration 2, 2016). 
This amounts to a total of 12.4 percent per employee. 
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There are currently significant demographic trends in the United States 
that affect the current state of Social Security benefits. Life expectancy 
rates for men and women are increasing while the birth rate is steadily 
decreasing. Nearly 12 percent of the U.S. population is over 65 years old. 
By 2080, the percent of seniors is expected to double (Reznik, Shoffner, 
& Weaver, 2006). Further, the labor force is shrinking due to the 
decreased birth rate. The worker-to-beneficiary ratio in the Social 
Security system was 5.1 in 1960, 3.3 in 2007, 2.8 in 2016 and is 
projected to be near 2.1 by 2035 (Reznik, Shoffner, & Weaver, 2006). 
These demographic changes present significant challenges for the current 
Social Security system. 
 
The Social Security Trust Fund was originally designed to be a “pay-as-
you-go” account where revenues equaled benefits. Reforms in 1983 
attempted to project the need for surplus due to the Baby Boomer 
generation, which generated the nearly $2.83 trillion in treasury surplus 
seen today (Desilver, 2015). However, the aging population and 
decreased young work force has caused the Social Security 
Administration to rely on the surplus to distribute promised benefits. By 
allowing present trends to continue, the Social Security Trust Fund 
would return to its original state where benefits equal revenues. In the 
short-term the trust fund is solvent. Allowing the status quo to continue 
gives Congress time to make incremental adjustments that do not require 
dramatic overhauls to the system. 
 
There are a few concerns with this policy option. Allowing present 
trends to continue does not reduce or eliminate the projected deficit in 
the Social Security Trust Fund. Figure 2 below illustrates the 
Congressional Budget Office’s projection of the Social Security tax 
revenues and outlays. As the figure indicates, if benefits are distributed 
using the current formula and policies, the trust surplus will be depleted 
by the year 2029 (Congressional Budget Office 2, 2015). This will result 
in a mandatory decrease in benefits nearing 30 percent making this 
option politically unfavorable. As previously stated, there is significant 
bi-partisan support for maintaining and increasing the current Social 
Security benefit that Americans receive. 
 
Another drawback is that this option does not further reduce poverty 
among the retired population. On the contrary, more elderly people will 
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be without the promised Social Security benefit that they rely on for 
financial security in retirement. Further, this option does not promote 
fairness and equity. A large portion of Americans in the labor force have 
been paying 100 percent of their share of the Social Security contribution 
under the assumption that they will have access to full benefits upon 
retirement. If present trends continue under option number one, many 
people will not see their full benefits realized. Finally, this option only 
moderately provides for long-term financial sustainability. The Social 
Security Trust Fund will remain financially self-sufficient under this 
option; however, it will not reduce the projected deficit in the long run. 
 
Fig. 2: Projection of Social Security tax revenues and outlays 
(Source: CBO, 2015) 
 

 
Option 1 Evaluation: 
 
Pros: Social Security remains financially self-sufficient; maintains 
solvency in trust fund, incentivizes work force to delay payments 
 
Cons: fails to reduce or eliminate projected deficit; fails to further 
reduce poverty for aging Americans, politically infeasible; fails to 
promote equity and fairness 
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Policy Option #2: Propose Legislation that Increases the Social 
Security Retirement Age 
 
The second option for reducing the projected Social Security deficit is to 
propose legislation that gradually increases the age at which full 
retirement benefits can be collected. Currently, the full retirement age for 
those born after 1960 is 67 (National Academy of Social Insurance 2, 
2009). The major argument in support of gradually raising the retirement 
age is that the average life expectancy has increased significantly over 
time in the United States. When the Social Security Administration was 
created in 1935, the average life-span was 59.9 for males and 63.9 for 
females according to the 2010 National Vital Statistic Report by the 
National Center for Health Statistics. The last time the Social Security 
Administration adjusted the retirement age was in 1983, when the 
average life expectancy was 71 for males and 78 for females. By 2010, 
however, life expectancy increased to 76.4 for males and 81.2 for 
females (National Center for Health Statistics, 2015). Further, the 
average length of time that an American will live beyond receipt of their 
first Social Security benefit check is 18.2 years for males and 20.7 years 
for females. Projections estimate that this will increase to 20.6 years for 
males and 23.1 years for females by 2040 (Congressional Budget Office 
1, 2015). 
 
By incrementally increasing the full benefit age over time, Social 
Security’s long range financial situation would improve because 
Americans would remain in the labor force for longer. In turn, people 
would draw on Social Security benefits for a shorter period of time. The 
National Academy of Social Insurance estimates that “if policymakers 
speed up the increase in the full-benefit age…and raise the age one 
month every two years until it reaches age 68 for people born in 1977 
and later, these changes are estimated to reduce the long run deficit by 
.46 percent of taxable payroll, thereby eliminating just under one fourth 
of the long-term deficit” (National Academy of Social Insurance 2, 
2009). If the retirement age were eventually raised to aged 70 by 2025, 
the long-range deficit would be reduced by nearly one third (National 
Academy of Social Insurance 2, 2009). 
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This option has only moderate political feasibility.  Policy makers that 
want to reduce taxes and cut spending prefer this option because it does 
not further tax individuals in the workforce to reduce the deficit.  It is 
important to note that raising the retirement age from 65 to 70 is 
financially synonymous with cutting benefits across the board by 30 
percent (Altman, 2014). According to research conducted by the Pew 
Research Center in 2014, the majority of citizens across generational 
groups are opposed to reduction in Social Security benefits, making this 
option even more politically uncertain (Figure 3, Pew Research Center, 
2014). According to the Urban Institute, this option would be less 
detrimental to lower-income workers than to other groups.  However, it 
will push more retirees below the poverty level.  By delaying benefits, 
thereby reducing overall benefits, there will be an increased share of 
retirees living below the wage-indexed poverty level in 2050 from 14.4 
percent to 16.2 percent.  This amounts to an increase of 1.5 million 
people (Urban Institute, 2006). 
 
Fig. 3: Public Opinion on Cuts in Social Security Benefits (Source: 
Pew Research Center, 2014) 
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Questions regarding productivity with older age create many drawbacks 
for this option. One argument is that just because the American 
population is living longer, one should not necessarily assume that the 
elderly are able to remain in the work force. Medical concerns and 
complications with aging prevent many from being able to work full-
time into their 70s. Should people become unable to work as they age, 
they may find that they have to retire before they are eligible for Social 
Security benefits. Delayed Social Security benefits could have dire 
consequences for increased poverty among the aged population. Further, 
this option is not equitable. According to the Brookings Institution, the 
life-expectancy gap between low-income and high-income workers is 
significant. Aged workers on the low-end of income tend to retire sooner 
because they have shorter life expectancies. By increasing the retirement 
age, low-income workers would be disproportionately affected (Burtless 
& Drews, 2016). 
 
Option 2 Evaluation: 
 
Pros: reduces the long-term deficit in the Social Security Trust Fund, 
promotes financial sustainability for Social Security in the long-term; 
raises the retirement age to be commensurate with current life-
expectancy rates 
 
Cons: fails to reduce or eliminate poverty among retirees; threatens to 
increase poverty among the aged; generates moderate political support; 
fails to promote equity or fairness between low-income and high-income 
workers 
 
 
Policy Option #3: Propose Legislation to Increase Social Security 
Payroll Taxes 
 
The third option for reducing the projected Social Security deficit is to 
propose legislation that will immediately increase payroll taxes by 1.1 
percent per individual followed by a gradual increase of payroll taxes of 
2 percent by the year 2052. If the contribution rate were increased by 2.2 
percent per person (for a total of 14.6 percent payable by employer and 
employee combined), the National Academy of Social Insurance (NASI) 
estimates that the Social Security Trust Fund would remain solvent for 
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more than 75 years (National Academy of Social Insurance, 2015). In 
addition to an immediate increase of 1.1 percent, this option recommends 
a gradual scheduled increase in payroll taxes to secure a future surplus in 
Social Security. This surplus can be used to anticipate changes in 
demographics and healthcare costs for retirees and can therefore adjust 
benefits accordingly. The NASI estimates that a one percent increase by 
2022 and another one percent increase by 2052 would not only eliminate 
the long-term deficit in Social Security, but “by 2022, workers’ real 
wages – that is, their purchasing power after adjusting for inflation – 
would be about 16 percent higher than in 2009” (National Academy of 
Social Insurance, 2015). Further, they estimate that if “2 percent more of 
their [workers’] wages went to pay for Social Security, they would still 
be 14 percent richer than today’s workers,” thus reducing poverty in the 
retired population (National Academy of Social Insurance, 2015). 
 
The current long range deficit in Social Security is 2.68 percent of 
taxable payroll. This option not only eliminates the long-term deficit, it 
potentially creates surplus for future generations (National Academy of 
Social Insurance, 2015). Since 96 percent of Social Security Trust 
revenue comes from tax revenue, this option has the greatest potential to 
have a significant impact on the future sustainability of Social Security 
benefits for all Americans (Congressional Budget Office 2, 2015). This 
option does not require additional funding to implement. It requires a 
change in legislation to increase the Social Security tax rate over time. 
This option allows the Social Security Trust Fund to remain solvent and 
self-sufficient in the long-term. Further, this option promotes equity and 
fairness because the increased tax rate is applied uniformly across the 
income distribution and can be phased in over time to prevent 
inequitable contributions to Social Security by current workers in the 
labor force. 
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Fig. 4: Public Opinion of Increasing Social Security Taxes (Source: 
National Academy of Social Insurance, 2014 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
One concern of this policy option is that the political feasibility is 
uncertain in the current political environment. Although a recent survey 
in 2014 conducted by the National Association of Social Insurance 
indicates that increasing the Social Security taxes paid by both working 
and wealthier Americans is supported by the majority of all political 
parties, support for raising taxes in this political environment is uncertain 
(Figure 4, National Academy of Social Insurance 2, 2009). Another 
concern of this policy option is that it is likely that employers will pass 
on the increased cost of Social Security contribution to the employee in 
the form of reduced wages (Baker & Buffie, 2016). 
 
A final potential drawback of this policy option is the effect on 
individuals’ personal savings. On average, people who expect to receive 
Social Security benefits save less (Congressional Budget Office 1, 2015). 
Some workers may view the increased tax on their wages as a way to 
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save for retirement instead of accumulating retirement savings on their 
own. The magnitude of the effect on an incremental increase in Social 
Security taxes across 40 years is unknown. 
 
Option 3 Evaluation: 
 
Pros: eliminates the long-term deficit in Social Security; generates long-
range surplus in Social Security; reduces poverty in the retired 
population; requires no additional funding to implement; promotes 
equity and fairness 
 
Cons: political feasibility uncertain; potentially passes employer 
contribution on to employees in the form of reduced wages; potentially 
affects personal retirement savings 
 
 
Policy Option #4: Propose Legislation to Increase or Eliminate the 
Maximum Earnings Base 
 
A fourth policy option is to propose legislation to increase or eliminate 
the maximum earnings base. Currently, Social Security taxes are paid on 
income up to $118,500. In 2009, 6 percent of Americans earned more 
than the cap (National Academy of Social Insurance 2, 2009). Today, 
“the cap is indexed to keep pace with the growth in average earnings of 
all workers…[and it] covers only about 83 percent of such earnings” 
(National Academy of Social Insurance 2, 2009). By increasing the 
maximum earnings base, the Social Security Trust would garner 
increased revenue. 
 
With this option, workers who earn considerably more than the cap 
would pay significantly more in Social Security taxes. For example, the 
NASI estimates that a person earning $400,000 a year would pay 
$36,356 per year (including employer contribution). The current cap on 
Social Security taxes is $7,347 (National Academy of Social Insurance 2, 
2009). Another variation of this option would be to eliminate the 
maximum earnings base. This would require a 12.4 percent Social 
Security tax on all annual earned income and would eliminate the 
maximum Social Security contribution cap. Various models for how the 
increased revenue would be used have been researched. The 
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Congressional Budget Office recommends that additional taxable 
earnings would be “included in benefit computations, resulting in larger 
benefits for higher-earning workers who were subject to the additional 
tax” (Congressional Budget Office 1, 2015). They estimate that 
increasing or eliminating the maximum earnings base has the potential to 
decrease the projected deficit in Social Security by approximately 40 
percent (Congressional Budget Office 1, 2015). Under this projection, 
policy option 4 has the potential to reduce the long-term deficit, though it 
would not be eliminated entirely it the long-term. It would, however, 
allow the Social Security Administration to be financially sustainable in 
the short run. 
 
The NASI suggests that if the increased contributions did not count 
towards benefits, but rather were deposited into the general trust fund, 
then the increased revenue would eliminate the 75-year deficit (National 
Academy of Social Insurance 2, 2009). Several iterations of this policy 
option are possible. Increased revenue could be divided between 
increased benefits and general fund contributions. 
 
This policy option has concerns related to both equity/fairness and 
political feasibility. Both the additional required tax contribution and the 
increase in benefits under this option would disproportionately affect 
higher income earners. Low and middle earners would see little change 
in either their lifetime payroll taxes or their Social Security benefits 
(Congressional Budget Office 1, 2015). Therefore, it is unlikely that this 
option will reduce poverty in the retired population. Further, the political 
feasibility of this option is uncertain in the current political environment. 
Proposing legislation that increases taxes on the wealthy during an 
election year would receive uncertain support and may depend entirely 
on the results of the upcoming presidential cycle. The political feasibility 
would be dependent on both future events and how the increased revenue 
was utilized. 
 
Option 4 Evaluation: 
 
Pros: reduces the long-term deficit in Social Security; potentially 
increases revenue for the Social Security Trust Fund; promotes financial 
sustainability in the long-term; requires tax-payers to pay proportionate 
to their earned income 
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Cons: fails to reduce poverty in the retired population; generates 
unknown political support; fails to promote equity and fairness among 
the full income distribution 
 
Summary/Recommendation: 
 
In order to reduce the projected long-term financial shortfall in the Social 
Security Trust Fund and reduce poverty among the retired population, 
[elected officials] need to introduce legislation that leads to Social 
Security reform. A presidential election year presents a special 
opportunity to critically evaluate the benefits and drawbacks of social 
insurance programs. Millions of Americans each year are dependent 
upon Social Security benefits to survive. Current projections estimate 
that those benefits will be cut by 30 percent by the year 2029 if changes 
in legislation do not address the lack of revenue to keep up with the 
growing population. The best policy option is for [lawmakers] to 
introduce legislation that increases Social Security payroll taxes for all 
Americans. n 
 
Evaluation Criteria/Decision Matrix: 

Chart Sources: 
Footnote 1: National Academy of Social Insurance 2, 2009 
Footnote 2: Ibid. 
Footnote 3: Ibid. 
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Campaign Finance Policy: Non-voting Groups and an Agenda for 
Progressive Reform 
 
By Ajmal Bakhtari 

 
Introduction 
 
The current United States’ federal campaign finance system is highly 
fragmented. Federal campaigns are no longer centered solely on 
candidates, but instead, are conducted three-fold: by candidates, by their 
political party, and by the outside interest groups that support those 
running for office. The cost of waging a successful election campaign 
continues to rise as candidates have more opportunities to expand their 
operations across their electorates through modern technology  (Center 
for Responsive Politics, n.d.). Incumbents are expected to spend more 
time than ever fundraising from partisan interest groups and wealthy 
benefactors—often, taking time from their legislative duties to do so. 
Both Democrats and Republicans increasingly utilize non-voting 
groups—those that contribute to federal elections, but do not cast a ballot 
in them—like Super PACs and 501(c) non-profit organizations, as they 
compete viciously for majority control of the House and Senate. 
Moreover, a weak disclosure regime allows the corporations, unions, and 
wealthy individuals that operate the same Super PACs and 501(c)s to 
remain anonymous to the voting public as they bestow millions to 
Congressional and Presidential races. 
 
The implications of these developments for representative government 
are severe. Candidates are increasingly drawn to ideological extremes, as 
they receive more and more contributions from partisan interest groups. 
This not only perpetuates the halting polarization that defines the 
contemporary Congressional era, but also reduces opportunities for 
bipartisan consensus. The wealthiest in the nation have the broadest 
political access, as both challengers and incumbents rely on their 
contributions to fund their election campaigns. This effectively 
diminishes the significance of small donors. Loopholes in FEC 
disclosure policy make it increasingly difficult for voters to assess which 
groups and individuals support federal candidates. Escalated spending 
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and diminished political efficacy contributed to the 2014-midterm 
elections, which drew the lowest voter turnout since the 1940s (DelReal, 
2014; American National Election Studies, 2012). These trends are 
evidenced in a hyper-partisan Congress; a gridlocked Supreme Court; 
and other systemic flaws at the Federal level. 
 
The future of campaign finance reform is not entirely pessimistic. 
Advocates for reform should seek to preserve existing regulations, and 
pursue new legislation that falls within Supreme Court precedent— 
including updated disclosure laws and an enhanced public financing 
program, both of which promote political equality and reduce political 
corruption.  Legislation should be introduced to promote robust political 
debate in the interest of providing voters with the relevant information to 
make intelligent decisions.  
 
These efforts should be seen as secondary to a larger movement to 
reverse the decision made in Citizens United.  The 2010 decision 
recognized the First Amendment right of corporations to engage in 
unlimited political spending, similar to U.S. citizens. Non-voting entities 
now have the ability to independently finance federal elections using 
their general treasury funds. Citizens United is responsible for the mass 
utilization of Super PACs by national political parties, and the 
unchecked success of “dark money” within elections. However, 
proposals to amend the Constitution by an Article V Constitutional 
Convention are unfeasible and logistically improbable.  
 
 Limits on contributions to and expenditures made by non-voting interest 
groups are sensible and further promote the values of progressive 
campaign finance reform. Until a more progressive Supreme Court 
majority is able to hear the case to overturn Citizens United, or until 
Democrats regain control of the House and Senate in the 2016 elections 
with enough seats to pass legislation to override the decision, advocates 
should prepare the foundation for the campaign finance legislative 
proposals and constitutional arguments to be introduced in the imminent 
future (Hasen, 2013).  
 
Campaign Finance Policy: A Brief Overview  
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The federal campaign finance system over the last forty-five years has 
been highly dynamic with respect to the influence of political parties 
against the influence of outside spending groups in funding candidate 
campaigns. 41  As with most Congressional legislation, the campaign 
finance policies enacted throughout the period had the tendency to give 
disproportionate influence to some groups over others. More specifically, 
as the Supreme Court began to recognize that federal law 
unconstitutionally burdened outside interest groups, they took it upon 
themselves, through a series of judicial reviews, to deregulate elements 
of Congressional campaign finance legislation throughout the period. 
The fluid regulatory framework of the federal campaign finance system 
has shifted influence back and forth between contestants. Today, groups 
like Super Political Action Committees (Super PACs) and 501(c)(4) 
social welfare groups—organized by businesses, unions, special interest 
groups, and extremely wealthy individuals—have become 
institutionalized in financing House and Senate elections. As a result, 
enormous sums have entered Congressional elections through these 
groups, much of which is contributed anonymously, due to a weak 
disclosure regime. Party politics have become increasingly ideologically 
polarized. Congressional leaders have focused on winning elections and 
diminishing the legislative power of their opponents. Political parties and 
candidates have learned to adapt to the presence of independent spending 
groups and increasingly rely on them to fund their election campaigns. 
All of these developments result in an election determining whether 
Democrats or Republicans will have majority control of Congress. 
 
The Federal Election Campaign Act, 1970-1979 
 
In the 1970s, House and Senate elections were centered on and primarily 
funded by candidate committees (LaRaja, 2014). Politics in the 92nd 
Congress were not nearly as partisan as they are in the 114th; Democrat 
                                                
41 Between 1907 and 1971, Congress passed a series of campaign finance regulations that 
gradually prohibited direct corporate and union contributions to federal campaigns, placed 
limits on individual contributions, and created disclosure requirements for House and Senate 
campaigns. See Money-in-Politics Timeline (2014, June) for a brief history of campaign 
finance reform between 1867 and 2014. The 1907 Tillman Act barred direct contributions 
from corporations to candidate and political party committees. The 1947 Taft-Hartley Act 
extended this prohibition to unions. Without a regulatory agency to enforce these laws, 
corporations and unions quickly circumvented this legislation with the establishment of the 
first Political Action Committee (PAC) in 1951 by the Congress of Industrial Organizations.  
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and Republican party leadership did not bear the same influence over 
officeholders that they do today; and the widely controversial and 
significant influence that outside spending groups pose today was only a 
peripheral element in funding federal elections (Davidson, Oleszek, Lee, 
& Schickler, 2015).  
 
The Federal Election Campaign Act of 1971 established the first set of 
comprehensive campaign finance regulations within this contextual 
framework. The FECA, in its original form, mandated full and timely 
disclosure of contributions and expenditures from both candidate and 
party campaign committees, and placed limitations on campaign 
spending by said committees (Smith, 1995). It provided the legislative 
framework for corporations and unions to establish and operate 
independent political action committees (PACs) by using their own 
treasuries to solicit voluntary funds to be used towards the election or 
defeat of candidates in federal campaigns. This resulted in the 
proliferation of thousands of independent PACs seeking to influence the 
outcomes of elections. 42 
 
The first significant instance of the U.S. Supreme Court deregulating 
existing campaign finance law enacted by Congress occurred in 1976, 
when the constitutionality of the FECA was disputed in Buckley v. 
Valeo. The Court upheld the contribution limits set by the FECA on anti-
corruption grounds, but found the expenditure ceilings it imposed on 
independent groups to be unconstitutional. The Court asserted that since 
the expenditures were made independently and without coordination 
with candidates, there was no governmental interest in preventing quid 
pro quo corruption (Garrett, 2015).  
 
Because of the low contribution limits left intact by the FECA, 
Republican Party committees had an especially difficult time collectively 
organizing to elect candidates in competitive elections, in an attempt to 
                                                
42 Under 2015-2016 FEC regulations, PACs can directly contribute up to $5000 to a 
candidate committee per election, up to $15,000 to any national party committee annually, 
and $5000 to any other PAC annually. See PACs. (n.d.). Retrieved January 15, 2016, from 
http://www.opensecrets.org/pacs/pacfaq.php for more details. Traditional PACs usually 
represent business, labor, or other ideological interests. Although the 1971 FECA did 
introduce PACs into mainstream campaign finance, the first PAC was organized by 
Congress of Industrial Organizations in 1944 to finance aspects of President Roosevelt’s re-
election campaign. 
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undercut a Democratic majority in both chambers of Congress. Despite 
the fact that incumbents in safe seats often had surpluses in their 
campaign funds, limits on how much they could contribute to party 
leadership made it difficult for both parties to accumulate funds for 
highly contested campaigns. Leadership PACs, a type of traditional 
PAC, enable the transfer of funds to other candidates and party campaign 
committees involved in competitive campaigns. The gap in funding was 
quickly filled by independent partisan PACs, who began to spend 
increasingly large sums in federal elections now that they could make 
unlimited independent expenditures as a result of the precedent set by 
Buckley (LaRaja, 2014). 
 
Soft Money and the 2002 Bipartisan Campaign Reform Act, 1980-2002 
 
The growing partisan divide throughout the period raised the value of 
majority status in Congress, enhancing the influence of party leadership 
as members become increasingly responsible for their party’s collective 
electoral performance (Jacobson, 2013). The effects of outside spending 
ran parallel to these developments, as partisan PAC donations 
incentivized party members to adhere to ideological extremes. This 
became clear as party members began to embrace the policy agendas of 
the groups that contributed funds to their campaigns. Examples include 
environmentalist groups, labor unions, and pro-tax groups contributing 
mostly to Democrats, and pro-gun, anti-tax, and anti-abortion groups 
contributing mostly to Republicans. 
 
In response to the decision in Buckley v. Valeo, Congress passed several 
amendments to the FECA in 1976 and 1979. These amendments revised 
the FECA by firstly, repealing independent expenditure limits, and 
secondly, providing a provision for “party-building activities.” This 
enabled corporations and unions to circumvent contribution limits set in 
place by the FECA through “soft money” contributions (FEC, n.d.). Soft 
money contributed to political parties, as opposed to traditional money, 
was exempt from contribution limits so long as it was designated 
specifically for “party-building” activities. Essentially, contributions 
remained unregulated and undisclosed, so long as their purpose was for 
anything other than explicitly supporting or opposing the election of a 
specific candidate. This provided an effective loophole for outside 
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interest groups to contribute to both Democrats and Republicans 
unlimitedly. 
 
This resulted in an empowered political party system that had the ability 
to spend and raise unrestricted amounts from any source under the guise 
of “party-building” activities, such as “get-out-the-vote” efforts, generic 
advertising, and political “issue” ads. These contributions were not 
subject to limits imposed on contributions to federal candidates, and they 
remained undisclosed until 1992. 
 
In 2002, Congress passed an updated campaign finance framework, the 
Bipartisan Campaign Reform Act, to eliminate the influence of soft 
money in elections (H.R. 2356, 2002). The BCRA not only barred soft 
money contributions, but also restricted corporations and unions from 
funding pre-election advertising, otherwise known as “electioneering 
communications” that included issue ads aired 30 days within a primary 
election, or 60 days within a general election. With foresight of the 
difficulty party committees would have funding competitive elections 
without soft money, party leadership was sure to include a provision in 
the BCRA that did increase the cap on hard money contributions to 
political parties and federal candidates (Garrett, 2015).  
 
The 2002 BCRA was the last major legislation enacted by Congress that 
amended U.S. campaign finance until 2015. Initiative for the bill came in 
part from constituent pressures after reports of the People’s Republic of 
China made soft money contributions to the Democratic Party during the 
Clinton Administration (Bontempo, 2015). Similar constituent pressures 
arose in response to the 1972 Watergate Scandal, inspiring Congress to 
establish the Federal Election Commission (FEC) to monitor, regulate, 
and enforce compliance with the FECA. The BRCA still faced 
considerable opposition in Congress, indicating that future attempts at 
reform would collide with similar resistance.  
 
The financial constraints imposed on party committees by the soft money 
ban in the BRCA seemed to have come at an inopportune time for party 
leaders. In an era where party-centered elections are far more compelling 
than the candidate-centered system of the 1970s, the impediment of low 
caps on contributions makes it difficult for parties to invest directly in 
competitive races (LaRaja, 2014). The role continues to be embraced by 
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outside spending groups who further fuel the partisan divide between 
Democrats and Republicans in Congress. In effect, federal candidates 
and party committees continue to be relegated relative to non-party 
interest groups in financing Congressional Elections. 

 
The Era of Deregulation: Citizens United and Independent Money, 2010 
and Beyond 
 
Congressional access for non-party interest groups only becomes 
broader, relative to U.S. voters as the Supreme Court recognizes First 
Amendment infringements in federal campaign finance law and proceeds 
to ameliorate them through a series of judicial reviews, vastly 
deregulating independent expenditures made by non-party groups. The 
implications for future reform are severe, as the precedents discussed 
below have institutionalized Super PACs and 501(c)(4) social welfare 
groups as integral elements to today’s system of federal campaign 
finance.  
 
In the 2010 Citizens United v. FEC decision, the Court struck down 
major provisions of the FECA that limited corporate and union 
independent expenditures. The majority opinion argued that a ban on 
corporate independent expenditures was a ban on speech. 43  While 
corporations and unions are still barred from making direct contributions 
toward candidates, political parties, and traditional PACs, they now have 
the unlimited ability to use their treasury funds to conduct independent 
campaigns, most commonly in the form of advertisement, toward the 
election or defeat of federal candidates.  
 
While Citizens United itself poses a significant burden on the system of 
campaign finance, when it was applied to a lower-court case decision in 
Speechnow.org .v FEC, the combined effect resulted in a major overhaul 
of the campaign finance system. Speechnow established that limits on 
contributions to PACs from people, corporations, and unions were 
unconstitutional, so long as the PAC was using the funds for independent 
expenditures, not direct donations to candidates or political parties. 
These “Super” PACs could make unlimited independent expenditures 
                                                
43 The Supreme Court jurisprudence behind the Citizens United ruling is beyond the scope 
of this paper. For a detailed review of the case and the others discussed in this paper, see 
Hasen “Citizens United and the Illusion of Coherence”, 585-603  
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with funds raised from any source. The Court noted that this did not 
interfere with anti-corruption interests since independent expenditures 
are prohibited from being coordinated with federal candidates up for 
election.  
 
Citizens United also applied to 501(c)(4) social welfare groups. Prior to 
the decision, 501(c)(4) s played a minimal role in federal elections. In 
2006, only 0.3% of outside spending came from 501(c) groups; in 2010, 
they accounted for 27% of outside spending (Hilzik, 2012). These 
organizations function as Super PACs, in that they can make unlimited 
independent expenditures in federal elections. The difference between 
the two types of groups is that while super PACs must disclose all of 
their donors and expenditures to the FEC, 501(c)(4) groups are exempt 
from disclosure, so long as less than half of the group’s activity is 
politically related. The growing popularity of 501(c)(4) groups stems 
from the ability of corporations and donors to evade disclosure, allowing 
their contributions to remain hidden from public scrutiny. This 
development has led to enormous sums of “dark money” entering federal 
elections, seriously impacting the transparency of today’s campaign 
finance practices. The growing role of independent spending has 
coincided with a similar decrease in the disclosure of the donors funding 
that independent spending (Briffault, 2012). This poses a serious threat 
to representative government, as voters are increasingly unsure of which 
groups and individuals are supporting candidates’ campaigns, resulting 
in reduced political efficacy and diminished voter turnout.  
 
The decisions in Citizens United effectively deregulated many provisions 
within the FECA and the BCRA: removing limits on independent 
expenditures made by corporations, unions, and individuals through the 
popular conduits that are Super PACs and 501(c)(4) social welfare 
groups. The influence of political parties is restricted, as contribution 
limits under the BRCA still apply to them; U.S. voters are marginalized 
as candidates seek larger contributions from outside interest groups.  

 
Current Political Climate 
 
Congressional Elections in a Post-Citizens United Campaign Finance 
System 
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Source: Campaign Finance Institute (Malbin, 2014) 

The 2014 midterm elections for the House and Senate provide valuable 
insight into the current system of campaign finance in the United States. 
As political parties contend with outside interests for influence in 
candidate elections, party leadership has been forced to adapt to utilize 
partisan Super PACs and 501(c)(4) groups to finance competitive 
elections and increase their governing influence over party members. It 
has become apparent that candidates are no longer directly in control of 
financing their campaigns. 
 
Total spending for the 2014 midterm elections by candidates, parties, and 
non-party groups was $3.67 billion, a slight increase from the 2010 
midterms, in which spending totaled $3.63 billion (Center for 
Responsive Politics, 2014). The total amount has not changed 
significantly between the two elections cycles. However, the amount of 
spending by each group has. This development is best illustrated by 2014 
campaign spending in competitive elections (races where the elected 
candidate won 55% or less of the vote in the general election, or where 
the incumbent is defeated) for contested House and Senate seats (Malbin, 
2014). The figure below represents average spending per candidate in 46 
competitive House races. 
 
Figure 1: Average Spending in Competitive House Elections (2014) 

 
 
 
 

In competitive House elections, candidates remained the dominant 
source of financing their own campaigns. However, combined spending 
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Source: Campaign Finance Institute (Malbin, 2014) 

by party and non-party groups exceeded candidate spending on average 
(Malbin, 2014). Most of this spending was done in the form of 
independent expenditures. The changes in the party system since the 
1970s—when the candidate-centered regulations of the FECA were 
established and when independent spending was relatively rare—
encourage partisans to invest in critical races. Party leadership has 
increasingly utilized spending from outside groups to aid the election of 
party members. Despite these developments, control of the House 
remained firmly in the hands of the GOP during the 2014-midterm 
elections.  
 
The effects of unlimited independent expenditures are far more prevalent 
in the 2014 Senate elections. Because majority control of the Senate was 
at stake, and candidates and political parties remained constricted by 
FEC regulations, outside spending played a more significant role in 
financing elections, and enabled the GOP to take control of the Senate in 
the 114th Congress. The figure below represents average spending per 
candidate in nine competitive (of 33 total) Senate races.  
 
Figure 2: Average Spending in Competitive Senate Elections (2014) 

 
 
  
 

Spending in the 2014 Congressional elections reflects an outdated 
campaign finance system that fails to limit the influence of outside 
spending groups. In key Senate races, outside groups accounted for a 
greater percentage of spending than candidates and political parties on 
average (Malbin, 2014). For example, of the $118 million spent in a 
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North Carolina Senate race between Hagan (D) and Tillis (R), $83 
million was sponsored by outside interest groups (Expensive Races, 
2016). Additionally, total spending by traditional campaign groups 
(candidates, PACs, and party committees) has decreased from $2.9 
billion in 2012 to $2.7 billion in 2014, and average expenditures by all 
House candidates decreased from $1.5 million to $1.2 million (LaRaja, 
2014). 
 
“Dark money” played a significant role in the 2014 Congressional 
elections as well. The 501(c)(4) social welfare groups are required to file 
certain reports with the IRS that identify some donors; the reports are not 
subject to public scrutiny, which designates political contributions made 
by these groups as “dark money” (Briffault, 2012). These groups often 
contribute funds to Super PACs, which do not disclose the donors that 
originally gave money to the 501(c)(4). This tells voters nothing about 
the identity of individuals paying for advertisements that attack or 
promote federal candidates.  
 
Of the $219 million spent by 501(c)(4) groups in the 2014-midterm 
elections, $173 million was made with no disclosure of donors 
(“Political Non-Profits”, 2016). Seventy percent of dark money spending 
supported GOP candidates. The anonymity of 501(c)(4) contributions is 
attractive for corporations and donors who want to avoid public 
disapproval against them, or against their business interests. If the 
current trend continues and disclosure laws are not updated, dark money 
contributions are expected to increase greatly in the 2016 elections.  
 
The current campaign finance system has successfully allowed 
independent interests to influence federal elections in unlimited sums, 
while leaving traditional campaign groups subject to heavy FEC 
regulations. Additionally, the lack of transparency of elections is stressed 
when 501(c)(4) groups remain exempt from disclosure, enabling large 
donors to remain anonymous despite contributing significant sums to 
election campaigns. The regulatory campaign finance framework needs 
to be updated. Significant reform is needed to limit the influence of 
outside spending groups and reduce political corruption by requiring the 
disclosure of donors to 501(c)(4) social welfare groups.  
 
Political Parties and Outside Spending Groups 
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Given the consistent rise in total campaign spending between election 
cycles, the reduction in traditional campaign spending has necessarily 
devolved an equivalent (if not increased) role to outside spending groups 
to fill the void (Center for Responsive Politics, n.d.). Both Democrats 
and Republicans understand that partisan Super PACs and 501(c)(4) 
groups have become fundamental aspects of financing Congressional 
campaigns. The polarized climate of the contemporary Congress 
portends limited legislative options to reduce the influence of outside 
groups. Because of this increased interest spending, party leadership has 
had to adapt their strategies to utilize outside spending groups, 
employing several strategies to bolster party financing of elections, 
diminish the presence of ideological extremes, and increase leadership 
governing influence over party members. 
 
For the sake of this discussion, it is important to recognize that a wealth 
of research indicates that lobbyists tend to donate to candidates that are 
already friendly to their policy interests (Hall & Wyman, 1990). 
Contributions signal and reinforce a relationship between lobbyists and 
legislators more often than they create a new one (Davidson, Oleszek, 
Lee, & Schickler, 2015). According to Milyo (2008), the consensus 
among campaign finance academics is that money is far less important in 
determining either election or policy outcomes than conventional 
wisdom holds it to be. Studies of legislative behavior have summarily 
concluded that the most important determinants of an incumbent’s voting 
behavior are constituent interests, party connectivity, and personal 
ideology. 44  Nevertheless, money continues to play an increasingly 
complex role in U.S. politics and Congressional candidate policy 
priorities.  
 
Furthermore, low contribution limits towards candidates and political 
parties do not necessarily result in more time spent fundraising by 
members of Congress. In 2014, the Democratic Congressional Campaign 
Committee (DCCC) issued a presentation to newly-elected 
Representatives that outlined a typical 10-hour workday in Congress. Of 
those 10 hours, members of Congress are expected to spend 4 hours on 
                                                
44 This remains a controversial point, its discussion is beyond the scope of this paper. See: 
Hall and Wyman, “Buying Time” and Milyo “Campaign Finance” for relevant discussions 
of incumbent voter behavior. 
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“call time” and an additional hour on “strategic outreach”—both of 
which generally refer to fundraising activities (Grim & Siddiqui, 2013). 
The rest of the time is allotted to complete legislative duties, which 
include hearings, votes, and constituent visits. Congressional culture 
indicates to freshman members that sitting at-length in a hearing is 
considered poor form, when that time could be used to raise campaign 
funds. However, a survey conducted by the Congressional Management 
Foundation concluded that members of Congress spend only about 18 
percent of their time fundraising, both in the Capitol and in their home 
districts (Klein, 2013). However, this is only an average result—
fundraising behavior does not hold consistent among all members. New 
members may fundraise significantly more than others, perhaps even at 
levels recommended by party leadership. Recognizing these trends 
enables an understanding of the relationship between outside interests 
and legislative behavior, and between legislative behavior and money. 
 
Incumbents in safe seats also engage heavily in fundraising activities, per 
the request of party leaders. House incumbents generally have a 90 
percent reelection rate, meaning that their seats are often weakly 
contested, if contested at all (Klein, 2013). As a result, excess funds 
raised by incumbents are transferred to party campaign committees. 
Party leaders then distribute these funds to other members in highly 
contested seats to aid their election. Fundraising has always been an 
integral part of Congressional elections, but because the political value 
of majority control of Congress is so high, party leaders have made it 
clear that all party members have a stake in raising enough money to 
ensure electoral success in the next cycle. 
 
Party leadership utilized Super PAC spending to further a number of 
objectives in the 2014 elections. Party leaders coordinated outside 
spending to not only deter ideological extremes from winning primary 
elections, but also to enhance their role in nominating mainstream 
candidates. Super PACs conduct their own campaigns for the election of 
candidates by placing issue ads in newspapers, on the television and 
radio, and through door-to-door and get-out-the-vote efforts. 
 
Super PACs also enable party leaders to circulate consistent party 
messages throughout candidate campaigns. They coordinate with other 
independent spending groups to ensure a consistent party message is 
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conveyed to each individual electorate. Because the party label is so 
significant to candidates’ elections in the current era of campaign 
finance, party leaders have to be sure that the message spread is not 
disjointed and, that it promotes a unified agenda.  
 
Candidates also utilized a relatively new form of Super PAC, Single-
Candidate Super PACs (SCSPs). These SCSPs focus exclusively on the 
campaign of a single candidate. The ability to collect large sums and use 
that towards the election of specific candidates has resulted in SCSPs 
displacing much of the work of traditional campaign committees. SCSPs 
technically operate independently of candidates’ campaigns—the public 
cannot link direct coordination between independent SCSPs and the 
candidates they support, because the committees are barred from using 
the candidate’s name within their own (Bauer, 2016).  
 
The abolishment of aggregate contribution limits by the Supreme Court 
in McCutcheon v. FEC encouraged parties to establish “Super Joint 
Fundraising Committees” (Super JFCs), committees that can accept a 
single large monetary contribution and distribute it proportionately to 
candidates, party committees, and traditional PACs (Garrett, 2014). The 
growth in number of active JFCs, from 320 in 2010 to 516 in 2014, 
reflects the pace at which parties are moving to counter the influence of 
outside spending groups in funding elections (LaRaja, 2014). Party 
leaders recognize the potential for donors to relocate existing 
independent spending towards more contributions for candidates and 
party committees. The most prominent JFCs are those revolving around 
Congressional leaders, like former Speaker Boehner’s “Boehner for 
Speaker Committee,” which raised and redistributed more than $35 
million alone in the 2014 election cycle.  
 
Presently, party groups and outside interests continue to vie for influence 
over candidate campaigns. This suggests that future campaign finance 
reform will center on displacing the activity of outside organizations in 
favor of party-affiliated committees. This is evinced by an amendment 
added to the “must pass” FY2015 Omnibus Appropriations Law by party 
leadership that increased contribution limits to national political party 
committees (P.L.113-235, 2014). The additional funds are used for non-
campaign costs such as: the funding of party conventions, facility 
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management, and legal fees. This, in turn, frees up more party money to 
be used for campaign activity.  
 
Collectively, these developments reflect how elections are funded under 
the current federal campaign finance regulatory framework. The 
contribution threshold still intact from the 2002 BCRA, combined with 
high levels of partisanship, forces party leaders to encourage candidates 
to spend more of their time fundraising. Loose regulations on non-voting 
spending groups—sponsored by corporations, unions, interest groups, 
and wealthy individuals—have made Super PACs and 501(c) groups 
primary targets for these fundraising efforts.  Similarly, tight regulations 
on party committees motivate party leaders to seek monetary aid from 
the same outside spending groups to support mainstream candidates in 
primary and general elections. While the trend suggests movement 
towards the moderate ideological center, competition for funds from 
outside groups encourages candidates to stick to their ideological wings, 
essentially making compromise in Congress more difficult to achieve. 
Until progressive reform is achieved, Super PACs and 501(c) groups will 
continue to be fundamental to the system of federal campaign financing. 
This, in effect, means that outside special interest groups will continue to 
exercise a heavy influence on the members of Congress. 
 
Policy Options 
 
Campaign Finance Reform after Citizens United, 2010 and Beyond 
 
Since the 2010 Citizens United decision, a number of legislative 
developments, both within and outside Congress, have affected the state 
of campaign financing in federal elections. A combination of Supreme 
Court decisions and Congressional legislative efforts have influenced 
party committee behavior and reflect the feasibility of passing 
progressive campaign finance reform in future Congressional sessions. 
When Congress established the contribution and expenditure thresholds 
of the 2002 BCRA, it sought to provide a balance between enabling 
donors to support their favored candidate and also preventing potential 
corruption. A decade of deregulation by the Supreme Court has enabled 
corporations, unions, and wealthy individuals to contribute virtually 
unlimited sums of money through Super PACs and 501(c) non-profit 
organizations. Advocates for reform need to focus their efforts on 
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legislation that enhances political equality and reduces the potential for 
political corruption. Effective campaign finance reform can come from a 
number of ways from all three federal branches of government. 
 
A progressive campaign finance reform agenda centers around reversing 
the decision in Citizens United and placing limitations on independent 
expenditures made by non-voting entities (i.e. corporations and unions). 
This could take several terms, depending on the political makeup of the 
115th Congress. The next Supreme Court Justice to replace recently 
deceased conservative Justice Scalia is also of vital interest to 
progressive campaign finance reform. Until these developments are 
resolved, advocates should focus on improving the disclosure regime and 
supporting expanded public financing programs, both in the interest of 
providing valuable information to voters and promoting robust political 
debate. Advocates for reform must protect what campaign finance laws 
exist today, and continue to pursue progressive legislation within the 
confines of Supreme Court precedent. 
 
Jurisprudence on Campaign Finance Reform in the Supreme Court 
 
Senate Majority Leader McConnell has positioned Republicans in the 
Senate Judiciary Committee to reject any nomination President Obama 
submits to fill a now vacant Supreme Court Justice seat (Hawkings, 
2016). By mobilizing the Senate Judiciary Committee, headed by 
Chairman Chuck E. Grassley [R-IA], McConnell intends to block 
Obama’s nomination by withholding votes to schedule floor 
consideration. Regardless, Senators will have to exercise their advise and 
consent responsibilities more decisively, in order to afford the 
President’s nomination a more thorough assessment before being 
appointed to the Supreme Court. 
 
Whoever is appointed to fill the vacancy in the Supreme Court is of 
critical importance to reforming the campaign finance regulatory 
framework. A Court majority with jurisprudence similar to that of the 
Pre-Alito era, which incrementally struck a broad compromise between 
those interests for and against campaign finance reform, could be formed 
(Hasen, 2013). This method of regulation is far more favorable in the 
progressive view than providing a broad blanket of power to Congress 
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and the States to regulate money in politics—a system proposed by 
attempts to amend the Constitution. 
 
An amendment that would overturn parts or all the precedents 
established by Citizens United could be passed in one of two ways: either 
by the traditional Congressional route, or by an Article V Constitutional 
Convention. While attempts to overturn Citizens United and grant 
blanket power to Congress and the States through a Constitutional 
amendment are not feasible reform options, they are symbolic of the 
widespread support among voting citizens for imposing contribution 
limits on donations to federal election candidates. A Gallup poll released 
in July 2014 indicated that 8 out of 10 United States citizens would vote, 
if given the opportunity, to limit the amount of money candidates for the 
Senate and the House could raise and spend on their campaigns (Thee-
brenan, 2014). Furthermore, 16 states and 684 local districts (four of 
which are in Virginia), have signed resolutions calling for an Article V 
Constitutional Convention to overturn Citizens United and grant 
regulatory powers to Congress and the States (United For the People, 
2015). These resolutions often make arguments that “money does not 
equal speech, and therefore should not be regulated as such” or that 
“corporations are not entitled to the Constitutional right of free speech”. 
The rhetoric is vastly diverse in each resolution.  
 
A successful Article V convention would require 34 States to sign 
parallel resolutions, for which 2/3 of both chambers of Congress would 
have to approve. Achieving the logistics required by the method would 
require a massive amount of collaboration between the 50 states and 
their representatives. However, lawmakers should not take this 
movement lightly, as it is indicative of the opinion of the majority of 
United States citizens—that money in politics distracts lawmakers from 
their legislative tasks.  Voters believe funds should be regulated in a way 
that incentivizes lawmakers to represent the needs of the voting bodies 
that elect them to office, as the representative democracy was intended to 
function. 
 
However, it is also important to recognize that at the current stage, 
members of Congress benefit directly from the system as it stands. A 
massive overhaul of the campaign finance regulatory framework would 
require lawmakers to seek alternative methods of funding election 
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campaigns. Future proposals must incentivize lawmaker support by 
providing attractive alternatives to the system presently in place.  
 
Furthermore, if the Court returns to a progressive majority, lawyers and 
advocates will need to present the case for increased regulation in 
response to the decisions made in Citizens United and in subsequent 
cases. These precedents have made it difficult to implement stricter 
contributions, and to protect existing ones. Supreme Court precedents 
after 2010 have also made it nearly impossible for reform advocates to 
update the antiquated disclosure regime, as well as to create public 
financing programs that are attractive to both candidates and voters. In 
order to achieve these goals, progressive reform advocates will need to 
justify the constitutionality of campaign finance limits.  
 
Arguments to reduce the appearance of corruption and promote public 
confidence in representative government to validate independent 
expenditure limits have been rejected by the Court since the 1976 
decision in Buckley v. Valeo (Levitt, 2014). In his dissent in 
McCutcheon, Justice Breyer proposes that those already rejected 
interests for electoral integrity be re-introduced under a new label. 
Lawrence Lessig proposes that this revitalized interest be designated 
“dependency corruption”. The idea strays from the antiquated notion of 
quid pro quo corruption in politics. Instead, dependency corruption 
relates to the effects of a political system that incentivizes lawmakers to 
focus on increasing their campaign funds with donations to stay in office. 
Federal lawmakers shift their attention from their constituents to wealthy 
interest groups, which often contribute immense sums with the belief 
that their interests will be represented in lawmakers’ votes (Lessig, 
2011). This, however, is only one option. Reform advocates will need to 
design arguments now, based on relating corruption in Congress to 
justifying expenditure limits for independent interest groups. The broad 
equation of campaign spending to free speech by the Court has skewed 
legislative priorities, shifting representative influence to wealthy donors 
and non-voting organizations, instead of the citizens who elect their 
officials to federal office. 
 
The central issue to campaign finance reform lies within the doctrine that 
money is equal to speech. If the Court shifts its jurisprudence to reverse 
the decisions made in Citizens United and related cases, and implements 
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new regulations on independent expenditures, a healthy balance between 
constituent interests and lobbyist interests in Congress may be found. 

 
Congressional Options for Reform 
 
Traditional Congressional options for reform are limited, so long as 
Republicans remain in control of Congress. Proposals require 60 votes in 
the Senate to invoke cloture and bypass the inevitable filibuster threats. 
In the 114th Senate, in which Democrats and two Independents make up 
only 46 votes, gathering the 60 votes required to bring any proposals to 
the floor for consideration is a futile effort. This is in part due to 
Majority Leader Mitch McConnell, who has whipped the remaining 54 
Republicans behind him to oppose any campaign finance reform 
attempts, making any attempt at bipartisan consensus virtually 
impossible. The bills referenced below, and the precedents set by them, 
belong to a progressive reform agenda upon which advocates should 
focus their efforts. Until Democrats retake control of both chambers of 
Congress, traditional bills submitted by members will be blocked by a 
filibuster threat from Senator McConnell.   
 
Updating the Federal Disclosure Regime 
 
The closest a proposal came to passing was the DISCLOSE (Democracy 
is Strengthened by Casting Light on Spending in Elections) Act in the 
111th Congress. Primarily, the DISCLOSE Act would amend the FECA 
of 1971 by redefining ‘independent expenditures’ as:  
 

Expenditures made by a person that, when taken as a 
whole expressly advocates the election or defeat of a 
clearly identified candidate, or is the functional equivalent 
of express advocacy because it can be interpreted by a 
reasonable person only as advocating the election or 
defeat of a candidate, taking into account whether the 
communication involved mentions a candidacy, a political 
party, or a challenger to a candidate, or takes a position on 
a candidates, qualifications, or fitness for office (H.R. 
430, 2015). 
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The bill would require corporations, unions, Super PACs, and 501(c) 
groups to disclose political contributions of $10,000 or more to the FEC. 
In effect, the bill would eliminate the dark money that has plagued 
Congressional elections.  
 
In the 111th Congress, the DISCLOSE Act was submitted as H.R.5175 to 
the House Administration and the House Judiciary committees. The bill 
received 219 votes, passing with an open amendment rule. However, its 
Senate counterpart, S.3295, submitted to the Senate Rules and 
Administration committee, failed to garner 60 votes to invoke cloture 
and overcome a filibuster threat. A second attempt, S.3628, came close 
with 59 votes (Garrett, 2015). In the 114th Congress, the DISCLOSE Act 
exists as H.R.430—referred initially to the joint authority of the House 
Administration Committee, House Judiciary Committee, and House 
Ways and Means Committee, was subsequently referred to the 
Subcommittee on the Constitution and Civil Justice. S.229, the Senate’s 
version, was referred to the Senate Rules and Administration Committee. 
H.R.430 and S.229 have not passed beyond introduction. 
 
The enactment of the DISCLOSE Act would reign in the mass of dark 
money in federal election campaigns by placing a mandate on the same 
501(c) groups to publicly disclose the identities of donors that contribute 
$10,000 or more to the organization (Rosenberg, 2015). The bill 
provides an exception for donors that wish to remain anonymous. If 
donors specify that their contributions not be used for campaign 
purposes, their identities will remain hidden from public scrutiny.  
 
Not only is the DISCLOSE Act constitutional, the Supreme Court in an 
8-1 decision in Citizens United upheld disclosure requirements and 
recommended that additional requirements be enacted in light of new 
technologies being available. Justice Anthony Kennedy writes in his 
majority opinion: “With the advent of the Internet, prompt disclosure of 
expenditures can provide shareholders and citizens with the information 
needed to hold corporations and elected officials accountable for their 
positions and supporters” (Blumenthal, 2015). Passage of the bill may 
not prove to be politically feasible at the time. However, if enacted, 
implementation of the DISCLOSE Act would only make minimal 
financial impact on available Congressional funds. In addition, the bill 
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would withstand constitutional scrutiny, if challenged in the Supreme 
Court. 
 
Disclosure reform may also receive some attention from the Executive 
Branch. President Barack Obama has proposed an executive order to 
mandate disclosure for federal government contractors. The directive 
would require companies that hold contracts with the federal government 
to publicly disclose contributions to groups that spend money to 
influence federal elections (Davis, 2016). Advocates believe that by 
exposing corporate donations to public scrutiny, companies would be 
prompted to spend less on Congressional election campaigns. In effect, 
the order would apply to 70 percent of Fortune 100 companies. 
Opponents of the directive argue that it infringes on corporate free 
speech rights. Advocates of the Executive Order both within and outside 
of the White House contend that implementation could build momentum 
for broader progressive changes.  
 
Passage of the DISCLOSE Act is crucial in developing public 
accountability in Congress. The campaign ads funded by non-party 
groups can often be misleading, not in its message, but in its sponsors. 
Providing valuable information to voters—which groups and individuals 
fund these independent campaign advertisements—promotes 
participation in the political process by giving voters the particular 
information they need to make an informed decision. Knowing which 
groups and individuals support a candidate diminishes the corrupting 
influence of money in Congressional elections and in decision-making.  
 
Employing Creative Public Financing Solutions 
 
Public financing programs that use government funds to finance 
candidate elections work to develop a robust political system that 
promotes speech from a diverse range of candidates. They also promote 
a more cooperative, bipartisan Congress, as members empowered by 
public financing seek to serve and represent the electorates that elect 
them to office. By incentivizing candidates to reach out to their small 
donors, the connection between public officials and their constituents is 
strengthened.  
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“Clean election” programs in the past have proven to be successful at 
promoting voter participation and increasing the diversity of candidates. 
At the same time, they limit the influence of non-voting spending 
organizations. These programs remove entry barriers that might have 
previously deterred candidates from running for elected office (Mayer, 
2013). As the cost of running for office continues to increase, fewer 
individuals feel they have the resources to wage a successful campaign. 
Candidates that opt for public financing of elections do not require 
access to party connections or donor circles. Instead, they rely on voter 
support to progress their campaigns, as most public funding programs 
require potential candidates to gather a threshold number of supporters 
before they are eligible for matched donations (often at a 2:1 ratio), or a 
block grant of aid (Miller, 2015). Public financing programs aim to 
provide candidates with enough money to conduct a competitive 
campaign. 
 
Members of Congress should look to the creative public financing 
systems of 13 States and 17 cities and counties. Arizona’s, Maine’s, and 
Connecticut’s public grant systems have been the most successful in 
attracting ordinary citizens to participate, and often win (Miller, 2015). 
However, small-donor matching programs may be more flexible in 
aiding candidates than public grant systems. Candidates can no longer 
receive additional triggered funds in response to private funds received 
by opposition candidates as a result of the decision made in Arizona’s 
Free Enterprise Club’s Freedom PAC v. Bennett.45 These options may 
be attractive, as the optics of a publicly funded candidate are better than 
that of a privately funded one. More importantly, these options promote 
democratic values in an era where public confidence in representative 
government at all levels, especially in Congress, is critically low.  
 

                                                
45 A 5-4 decision made in 2011 by the Supreme Court in Arizona Free Enterprise Club’s 
Freedom Club PAC v. Bennett barred an Arizona anti-corruption statute, the Arizona 
Citizens Clean Election Act, which would “trigger” additional funds for publicly funded 
candidates in response to the amount of money privately funded candidates receive. Chief 
Justice John Roberts stated that: “Arizona’s matching funds scheme substantially burdens 
political speech and is not sufficiently justified by a compelling interest to survive First 
Amendment scrutiny”. However, optional public financing systems that utilize grants and 
small-donor matching are still constitutional.  
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In the 114th Congress, several bills have been submitted that would 
implement public funding for Senate and House campaigns in the form 
of small donation matching. In the Senate, S.1538, or the Fair Elections 
Now Act, would establish a Fair Elections Oversight board and provide 
candidates with a 600% matching of funds to candidates for small 
donations (S.1538, 2015). The bill has been referred to the Senate 
Finance Committee, in which no action has been taken beyond its 
introduction. Alternatively, in the House, H.R.20, or the Government By 
the People Act, would establish an oversight committee and designate 
three ‘pilot’ states to test the bill’s matching funds proposal, however at 
a 1:1 ratio. The bill would incentivize participation by providing voters 
with a 50% tax credit by the IRS for valid small donations made to 
federal election candidates (H.R.20, 2015). The bill is under 
simultaneous jurisdiction of the House Administration Committee, 
Energy and Commerce Committee, and Ways and Means Committee. 
For reasons similar to the DISCLOSE Act, it is unlikely that the bills will 
move forward in their respective committees.  
 
Recommendation and Conclusion 
 
As the nation enters the 2016 federal election cycle, U.S. citizens are 
seeing record levels of spending on Congressional campaigns. The 
gradual deregulation of federal campaign finance laws by U.S. Supreme 
Court case precedents, most notably Citizens United v. Federal Election 
Commission, has contributed to the massive expansion of campaign 
activities across the country. Intense competition for majority control of 
Congress has driven both Democrats and Republicans to increasingly 
rely on contributions from non-voting Super PACs and 501(c) non-profit 
organizations. In districts and states where seats for House and Senate 
are highly contested, spending by these groups is quickly outpacing that 
of party campaign committees and of the candidates themselves. 
Concern about the disproportionate influence of outside spending groups 
on policy outcomes is mounting across the nation. 
 
Reform advocates need to focus on a progressive agenda that seeks to 
incrementally bring positive change to the political system. Most 
importantly, advocates need to provide a compelling case to the Supreme 
Court that money does not equal free speech. The presence of a virtually 
unlimited pool of money skews legislative priorities in favor of interest 



Virginia Policy Review   
 

107 

groups that can make unlimited independent expenditures towards 
candidates’ campaigns, with the expectation that their interests will be 
represented when lawmakers make their votes. Furthermore, in order to 
combat low voter turnout and to promote confidence in representative 
government, advocates need to focus on passing the DISCLOSE Act to 
provide voters with the valuable information they need to make an 
informed decision, as well as to prevent the presence of corruption in 
government. Lastly, in the aim of attracting a more diverse range of 
candidates and voices to the political process, advocates will need to 
develop creative public financing schemes that incentivize candidates to 
seek small donations from a larger pool of voters, as opposed to having 
their campaigns funded by a small number of special interest advocates.  
 
With Congressional priorities focused less on amassing campaign funds 
and more on representing the needs of United States citizens, 
cooperation can take place between the two national parties on a larger 
scale, enabling a greater amount of successful legislation. Taken 
together, this progressive agenda seeks to promote a healthy political 
system in which the interests of voters are represented equally, if not 
more than, the interests of wealthy donors and non-voting 
organizations. n 
 
 
 
Ajmal Bakhtari is an undergraduate student at the College of Arts and 
Sciences. Mr. Bakhtari is currently conducting his academic 
investigations in his hometown of Clifton, Virginia, where he studies the 
arts. His research on Congress as a legislative body and as a 
representative institution was performed under the guidance of Professor 
Gerry Warburg at the Batten School of Leadership and Public Policy. 
Mr. Bakhtari will return to the University of Virginia in the spring to 
resume his curriculum and to lead further advocacy for progressive 
Campaign Finance Reform.  
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The Philosophical Underpinnings of Campaign Finance Regulations 
 
By Anne Kruse 

 
Abstract 
 
The 2016 election cycle is likely to set a new record as the most 
expensive in American history, making it more important to ever to 
reflect on the financing of political campaigns in the United States. 
While stances on campaign finance are not always expressed in the 
most philosophically exact terms, I attempt to bring clarity to the 
debate about campaign finance in the United States by reviewing the 
main goals of campaign finance regulations—promoting political 
equality, preventing corruption, protecting candidates’ time, 
restricting fraudulent expenditures, and preserving political 
expression—and assessing how a variety of regulations—contribution 
limits, disclosure requirements, public financing programs, and 
voluntary spending limits—support or hinder each of these goals. My 
analysis shows that although no approach supports all the goals I 
discuss in this paper, the regulatory approaches that involve raising or 
abolishing contribution limits, establishing disclosure requirements, 
establishing public financing programs, and setting voluntary 
spending limits support more goals than they hinder, whereas the 
regulatory approach that involves establishing contribution limits or 
reducing existing contribution limits hinders more goals than it 
supports. Disclosure requirements are the only regulation I examine 
that supports some goals without hindering others. 

 
 
I. Introduction 

 
As the 2016 election cycle intensifies, it becomes more important than 
ever to scrutinize the principles underlying campaign finance 
regulations in the United States. Moreover, stances on campaign 
finance are not always expressed in the most philosophically exact 
terms. For example, some claim that American political campaigns are 
“financed through a system of legalized bribery” (Common Cause, 
n.d.), “a handful of special interests threaten to dominate political 
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funding” (Brennan Center for Justice, n.d.), and “the growing influence 
of money in politics threatens to corrupt our representative form of 
government” (MacNamara, 2012). While the philosophical arguments 
these statements seek to advance may be ambiguous, I attempt to bring 
clarity to the debate about campaign finance in the United States by 
reviewing the main goals of regulating campaign finance and assessing 
a variety of campaign finance regulations against each of these goals. 
 
To precisely weigh the tradeoffs associated with each of the regulations 
I examine, I consider the goals of regulating a) direct donations from 
individual contributors to individual candidates and b) campaign 
spending by individual candidates. I may briefly mention other 
campaign finance activities, such as donations from individual 
contributors to Political Action Committees (PACs), but I do not 
consider any regulatory goals that may be unique to these other 
activities. 
 
I present this paper in ten sections. In the first section, I introduce the 
topic and report the key takeaways. In the second section, I briefly 
review each of the campaign finance regulations I discuss in this paper. 
In the third section, I examine how campaign finance regulations may 
promote political equality. In the fourth and fifth sections, I discuss the 
goals of preventing corruption and protecting candidates’ time, 
respectively. I mention fraud prevention in the sixth section, and I 
consider the intersection of political expression and campaign finance 
regulations in the seventh section. In the eighth section, I compare the 
public policy implications of the competing goals of regulating 
campaign finance, and in the ninth section, I discuss this paper’s 
limitations. Finally, I deliver concluding remarks in the tenth section. 
 
In this paper, I consider five main goals of regulating campaign 
finance—promoting political equality, preventing corruption, 
protecting candidates’ time, restricting fraudulent expenditures, and 
preserving political expression—and assess how contribution limits, 
disclosure requirements, public financing programs, and voluntary 
spending limits may achieve or hinder each of these goals. I find that 
four regulatory approaches—raising or abolishing contribution limits, 
establishing disclosure requirements, establishing public financing 
programs, and setting voluntary spending limits—support more goals 
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than they hinder. In contrast, one regulatory approach—establishing 
contribution limits or reducing existing contribution limits—hinders 
more goals than it supports. My analysis also reveals that disclosure 
requirements are the only type of regulation under consideration that 
supports some goals without hindering others. 

 
II. Types of Campaign Finance Regulations 
 
Campaign finance regulations endeavor to manage how candidates for 
elected office raise and spend money to promote themselves as 
preferable alternatives to their opponents and in turn, improve their 
chances of winning elections. Importantly, proponents of regulating 
campaign finance assume that money influences electoral outcomes 
because voters—or at least so-called “civic slackers”—do not always 
make informed, careful, and independent political decisions. Instead, 
voters may be affected, for example, by the emotional appeals of 
television commercials, which cost candidates significant amounts of 
money to produce and to air (Ortiz, 1998). The campaign finance 
regulations I examine in this paper are contribution limits, disclosure 
requirements, public financing programs, and voluntary spending 
limits. In this section, I define each of these and comment on any 
relevant attributes, their level of public support, and their prevalence 
within the United States. Table 1 also provides examples of these 
regulations (see Appendix). 
 
Contribution limits restrict the amount a donor may give a candidate 
during a specified time (e.g., during one election cycle). Contribution 
limits are not to be confused with spending limits, which restrict the 
amount candidates may spend on their campaigns. There is significant 
public support for contribution limits, with 67 percent of Americans 
saying they believe there should be at least some limits on individual 
campaign contributions (Associated Press, 2012). Contribution limits 
apply to federal elections (FEC, 2014a), and only six states impose no 
restrictions on campaign contributions to candidates in their state and 
local elections (NCSL, 2015). 
 
Disclosure requirements mandate that candidates report the amount 
and source of campaign contributions and expenditures. Disclosure 
requirements enjoy the highest public support of the campaign finance 
regulations I discuss in this paper, with 92 percent of Americans saying 
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it is important to require candidates to disclose how they spend their 
campaign contributions and the sources and amounts of these 
contributions (Thee-Brenan, 2010). Disclosure requirements apply to 
federal elections (FEC, 2014a), and all states require candidates for 
public office in their state and local elections to disclose the amount 
and source of campaign contributions and expenditures to some degree 
(NCSL, 2013a). 
 
Public financing programs are arrangements in which candidates agree 
to abide by spending limits and to cease raising or limit private 
contributions in exchange for government-provided campaign grants. 
According to the Supreme Court’s ruling in Buckley v. Valeo, 
participation in public financing programs must be voluntary (Torres-
Spelliscy, 2010, p. I-9). This stipulation makes achieving public policy 
goals through public financing programs inherently difficult because 
programs lose their effectiveness if candidates choose not to participate. 
Candidates may opt not to participate, as funding is limited under 
public financing programs, and candidates may fear they will be at a 
disadvantage if they accept public financing and their opponents do not. 
In spite of this challenge, support for public financing appears to have 
grown somewhat in recent years. In 2007, 57 percent of Americans 
found federal government-funded elections “unacceptable” (Newport & 
Carroll, 2007), while 50 percent of Americans said they would vote for 
a law establishing public financing of federal elections in 2013 (Saad, 
2013). At the federal level, public financing is available for presidential 
candidates (FEC, 2014c), and 13 states offer candidates some form of 
public financing (NCSL, 2013b). 
 
Voluntary spending limits incentivize, but do not require, candidates to 
limit aggregate campaign spending. Jurisdictions most often adopt 
voluntary spending limits as a part of public financing programs, with 
government-provided campaign grants serving as the incentive to limit 
aggregate campaign spending (Torres-Spelliscy, 2010, p. V-1). 
Furthermore, although the Supreme Court has ruled that mandatory 
spending limits are unconstitutional (Torres-Spelliscy, 2010, p. V-6), 
79 percent of Americans would vote for a law limiting the amount 
congressional candidates can raise and spend on their campaigns (Saad, 
2013). At the federal level, voluntary spending limits apply to 
presidential candidates who choose to accept public financing (FEC, 
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2014c), and in the states, voluntary spending limits may take a variety 
of forms. 

 
III. Promoting Political Equality 

 
In democracies like the United States, a primary goal of campaign 
finance regulations may be to equalize the impact individuals can 
have on campaigns—and, consequently, elections—regardless of 
their economic standing. Wealthy Americans are more capable of 
contributing to campaigns than poor Americans, but since 
democratic ideals value all citizens’ voices equally, campaign 
finance regulations may seek to prevent wealthy Americans from 
influencing elections more than poor Americans can feasibly 
influence elections or to promote equal opportunity in some other 
way.  
 
However, according to the precedent established in Buckley v. Valeo, 
the Supreme Court does not recognize political equality as a 
principal goal of regulating campaign finance. Thus, campaign 
finance regulations that seek to promote political equality must do so 
carefully. In Buckley, the Court famously wrote, “the concept that 
government may restrict the speech of some elements of our society 
in order to enhance the relative voice of others is wholly foreign to 
the First Amendment” (424 U.S. 1, 48-49 (1976)). This quotation 
suggests that the Court has a greater concern with protecting rights of 
free speech and association than with promoting political equality. In 
a later decision in Austin v. Michigan Chamber of Commerce, the 
Court seemed more amenable to campaign finance regulations aimed 
at reducing the impact of wealth disparities on political participation. 
In this ruling, the Supreme Court recognized a compelling 
government interest in addressing “a different type of corruption in 
the political arena: the corrosive and distorting effects of immense 
aggregations of wealth” (494 U.S. 652, 660 (1990)). However, Austin 
was overruled in 2010 by Citizens United v. Federal Election 
Commission (FEC) (Cox, 2013).  
 
Despite the fact that a number of campaign finance regulations are in 
effect in the United States, a “donor class” consisting of a small 
number of wealthy individuals dominates the funding of American 
politics (Overton, 2004). In the 2012 election cycle, for example, 
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31,358 individuals—or “one percent of the one percent”—gave 28 
percent of all disclosed campaign contributions (Steiner, 2013). 
Furthermore, although about 55 percent of voting-age Americans 
cast a ballot in the 2012 election (FEC, 2013, p. 5), only about half a 
percent of voting-age Americans contributed $200 or more to a 
federal candidate, PAC, or party during the 2012 election cycle 
(Center for Responsive Politics, n.d.).46 

 
Given wealthy Americans’ disproportional power in campaign 
finance and the democratic interest in widespread political 
participation, campaign finance regulations may be used as a way to 
promote political equality. One way in which campaign finance 
regulations may do this is by establishing contribution limits or 
reducing existing contribution limits. By restricting the amount of 
money a donor can give a candidate, contribution limits increase the 
relative equality of contributions. The lower the contribution limit, 
the smaller large contributions are relative to small contributions. 
However, promoting political equality through contribution limits 
may not be as successful in reality as it sounds in theory. Eom and 
Gross (2007) examine 58 gubernatorial elections in 42 states from 
1990 to 2000 to determine whether contribution limits have a 
“democratization” effect by forcing candidates to rely on a larger 
number of smaller contributions. Although they find evidence that 
contribution limits reduce the average contribution amount, they do 
not find evidence that contribution limits increase the total number of 
contributors. Thus, because they appear not to motivate citizens to 
participate and express their views by donating to political 
campaigns, contribution limits may not be enough to promote 
political equality on their own. 
 
Campaign finance regulations may also seek to promote political 
equality by establishing public financing programs. Because 
candidates must agree to cease raising or limit private contributions 

                                                
46 The FEC (2013, p. 5) reports that the voting-age population was about 
235,248,000 during the 2012 presidential election. The Center for Responsive 
Politics (n.d.) reports that 1,255,354 donors contributed $200 or more to a federal 
candidate, PAC, or party during the 2012 election cycle. Thus, about 0.53 percent 
of the voting-age population contributed $200 or more to a federal candidate, 
PAC, or party during the 2012 election cycle. 
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under public financing programs, these programs eliminate or reduce 
the issue of wealthy individuals being able to influence elections more 
than poor individuals. As Briffault (1999, p. 578) puts it, “money from 
the public fisc comes from everyone and, thus, from no one in 
particular.” 

 
IV. Preventing Corruption 
 
Campaign finance regulations may also set out to prevent corruption, 
which I define as the use of public authority for private gain. With 
respect to campaign finance, corruption is often assumed to take the 
form of candidates exchanging political favors for campaign 
contributions. Preventing corruption may be an important goal of 
campaign finance regulations given that, in democracies like the 
United States, elected officials are expected act on behalf of all their 
constituents, not just their donors. Moreover, the goal of preventing 
corruption is inextricably linked with the goal of promoting political 
equality. As I discuss in the previous section, wealthy Americans are 
more capable of contributing to campaigns than poor Americans. 
Therefore, if elected officials exchange political favors for campaign 
contributions, this quid pro quo practice disproportionately benefits 
wealthy Americans. 
 
It remains unclear how pervasive corruption is in reality. A number of 
studies question whether campaign contributions buy elected officials’ 
votes. Many of these inquiries conclude that contributions rarely 
matter, because donors give to candidates that share their views 
(Welch, 1982; Bronars & Lott, 1997; Wawro, 2001). On the other 
hand, despite the fact that it is difficult, if not impossible, to prove that 
a given elected official would have acted differently if they had not 
received a given campaign contribution, employing “common sense” 
may lead us to suspect that the threat of losing major campaign 
contributions affects how elected officials act (Nicholson, 1992, p. 
464). As former Congressman Barney Frank once said, candidates for 
elected office “are the only human beings in the world who are 
expected to take thousands of dollars from perfect strangers on 
important matters and not be affected by it” (Sabato, 1985, p. 126). 
Furthermore, Roscoe and Jenkins (2005) conduct a meta-analysis of 
over 30 studies and conclude that campaign contributions impact about 
a third of roll call votes. Stratmann (2005) finds a correlation between 
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when important votes take place in Congress and when contributions 
to congressional candidates are made. Nonetheless, regardless of 
whether elected officials truly behave corruptly, the Supreme Court 
has held that limiting both “the actuality and appearance of 
corruption” are sufficient justifications for regulating campaign 
finance, so combating the mere perception that campaign contributions 
influence candidates is a worthy goal in and of itself, according to the 
Supreme Court (424 U.S. 1, 26 (1976)). 
 
Do contribution limits help prevent this kind of real or perceived quid 
pro quo corruption? The answer remains unclear. On one hand, 
limiting the amount an individual can donate to a candidate seems apt 
to reduce the likelihood that a candidate would exchange a political 
favor for a contribution. It also seems plausible that contribution limits 
would reduce the public’s perception of corruption. A theoretical work 
by Coate (2004) argues that the absence of contribution limits may 
make voters more likely to believe that candidates promise their 
contributors political favors. Stratmann (2003b) finds empirical 
evidence to support this notion, showing that voters in states that have 
contribution limits are more likely to respond positively to campaign 
advertisements because these voters are less likely to believe that 
campaign expenditures are financed with “tainted money.” Persily and 
Lammie (2004) also find empirical evidence that the public thinks 
large campaign contributions unduly influence elected officials’ 
behavior. 
 
On the other hand, the theory Nichols (2011) advances implies that 
campaign finance reformers should raise existing contribution limits, or 
abolish them altogether, to prevent corruption and its appearance. 
Nichols (2011) argues that contribution limits exacerbate corruption 
because they increase the transactions costs of fundraising. When the 
allowable contribution size is small, candidates must make a large 
number of discrete transactions to raise campaign funds. The burden of 
having to collect so many contributions, Nichols (2011) argues, 
compels candidates to accept “bundled” campaign contributions, which 
are several small contributions combined into one large contribution. 
Nichols (2011) alleges bundled contributions are problematic because 
contributors sometimes pay premiums to be a part of them, supposing 
that participation in a large contribution increases their chances of 
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influencing a candidate. Thus, Nichols (2011) argues that contribution 
limits may increase the prevalence of bundled contributions, which are 
more likely to be offered to candidates in exchange for political favors 
than small contributions. Stratmann (2003a) also finds a correlation 
between contribution limits and corruption in a cross-country analysis, 
but his results may indicate that countries with high corruption 
implement contribution limits to address their high corruption. Clearly, 
more research must be done to assess the impact of contribution limits 
on corruption and its appearance. 
 
Disclosure requirements straightforwardly support corruption 
prevention. Disclosure requirements not only assist government 
agencies, such as the FEC at the federal level, in their efforts to enforce 
other campaign finance regulations. Disclosure requirements also make 
it easier to detect bribery and other corrupt practices (Ansolabehere, 
2007, p. 163). Thus, although disclosure requirements do not directly 
prevent candidates from behaving corruptly, they support corruption 
prevention by bolstering corruption detection. 
 
Campaign finance regulations may also seek to prevent corruption by 
establishing public financing programs. Most public financing 
programs require candidates to cease raising or limit private 
contributions, eliminating or reducing the likelihood that candidates 
will exchange political favors for private contributions. Furthermore, 
candidates who receive government funds to pay for their campaigns 
do not have to exchange political favors for these funds. It is therefore 
plausible that public financing programs could prevent corruption, but 
more empirical research should be done to establish a causal link. 
 
Finally, voluntary spending limits may curtail corruption and its 
appearance. If a candidate agrees to limit their aggregate campaign 
spending, they may not need to collect as many contributions, 
lessening the leverage of donors wishing to exchange their 
contributions for political favors. There is also limited empirical 
evidence that less corruption is perceived in jurisdictions that have 
voluntary spending limits. In a state-level analysis, Alt and Lassen 
(2008) observe a negative correlation between voluntary spending 
limits and perceived corruption by reporters. 
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V. Protecting Candidates’ Time 
 
Campaign finance regulations may also seek to promote effective 
democratic governance by reducing the time candidates must spend 
fundraising. Recent years have seen rising campaign costs. If these 
increased costs imply that candidates are spending more time 
fundraising, they also likely imply that candidates are spending less 
time campaigning and, in the case of incumbents, less time governing. 
Every congressional election since 1998 has been more expensive than 
the one before it (Choma, 2014). In 2008, the average cost of a 
successful campaign for the U.S. Senate was about $8.5 million, and 
the average cost of a successful campaign for the U.S. House of 
Representatives was about $1.4 million (Johnson, 2011, p. 45). For 
Senators and Representatives, these figures represent increases of about 
42 percent and 50 percent, respectively, in the average inflation-
adjusted cost of a successful campaign since 1996. Campaign costs 
have also increased at other levels of government. Campaigns for state 
governorships are, on average, more expensive than they used to be 
(Ferguson, 2006, p. 150). Moncrief (1998, p. 47) reports a 70 percent 
increase in candidate spending in 14 states’ legislative elections from 
1986 to 1994. The 2012 presidential campaign cost over $2 billion, 
making it the most expensive presidential election in the history of the 
United States (Henderson, 2012). Furthermore, some fundraisers have 
speculated that the cost of the 2016 presidential race could reach $5 
billion (Parnes & Cirilli, 2015). 
 
Although a host of factors may be to blame for these increased costs, 
higher campaign costs have almost certainly increased the time 
candidates must spend fundraising. During the second half of his first 
presidential term, Barack Obama held nearly twice as many fundraisers 
as his predecessor, George W. Bush, and George W. Bush also held 
more fundraisers during the second half of his first presidential term 
than his predecessor, Bill Clinton (Ball, 2012). Furthermore, regardless 
of how the time candidates spend fundraising has changed as campaign 
costs have increased, candidates certainly spend large portions of their 
time fundraising. The Democratic Congressional Campaign Committee 
gave a PowerPoint presentation to its incoming freshmen after the 
2012 election depicting a model daily schedule for time spent in 
Washington. Four hours per day are allocated towards “call time,” or 
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phone conversations with potential donors. One hour per day is set 
aside for “strategic outreach,” or events such as meet-and-greets that 
may also involve fundraising. Legislative functions (e.g., committee 
hearings and floor sessions) are only allotted two hours, and 
constituent visits are given one to two hours per day (Grim & Siddiqui, 
2013). 
 
Alexander (2006) points out that an emphasis on fundraising is 
detrimental to democracy for two reasons. First, fundraising takes 
candidates’ time away from campaign activities such as presenting 
platforms, meeting with voters, and debating opponents. Second, 
because many candidates are incumbents, fundraising takes elected 
officials’ time away from governing activities, such as finding policy 
solutions to public problems, meeting with constituents, and debating 
legislation. 
 
There is some evidence that increased fundraising has decreased 
campaign activities. For example, some observers note a decline in 
the number of debates held to inform congressional elections in 2014 
(Wilson, 2014), although this drop may not be a result of candidates 
spending more time fundraising. Others point out that the major 
party candidates in the 2012 presidential election, Barack Obama and 
Mitt Romney, held fewer “full-fledged campaign events” (i.e., pre-
scheduled events wherein the candidates speak to crowds of voters) 
than previous presidential candidates (Caldwell, 2012). 
 
There is also evidence that increased fundraising has decreased 
governing activities. In a field experiment, Kalla and Broockman 
(2014) find that policymakers are between three and four times more 
likely to grant a constituent’s meeting request if informed that the 
constituent donated to their campaign. This finding indicates that the 
need to raise campaign funds may negatively impact the key legislative 
function of meeting with constituents (not just constituents capable of 
making donations). Spending less time in session likely implies 
members of Congress are drafting and debating legislation less 
frequently, but it could also suggest that members of Congress are 
spending more time in their districts serving their constituents. 
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Given the demand fundraising places on candidates’ schedules, 
campaign finance regulations may aim to protect candidates’ time to 
ensure candidates can run vigorous campaigns and, in the case of 
incumbents, carry out their governing responsibilities. One way 
campaign finance regulations may attempt to do this is by raising or 
abolishing contribution limits. Raising or abolishing contribution limits 
would make it easier for candidates to raise large sums of money, and 
ostensibly save them time. However, this approach may not be 
effective in reality. Rising campaign costs may be due to a growing 
“war chest mentality” spurred by incumbents’ fear of defeat by well-
financed opponents (Blasi, 1994, p. 1285). Thus, if candidates spend 
the same amount of time fundraising, but are able to collect larger 
contributions because limits have been raised or abolished, this 
approach may inadvertently serve to further increase campaign costs 
and have no impact on candidates’ time. 
 
Establishing public financing programs may also help protect 
candidates’ time. Because public financing programs require 
candidates to cease raising or limit private contributions, they end or 
curb the need for private fundraising (Alexander, 2006, p. 712). Of 
course, as mentioned earlier in this paper, participation in public 
financing programs is always voluntary. If candidates choose not to 
participate, fundraising will likely remain a large demand on 
candidates’ time. 
 
Setting voluntary spending limits is another avenue through which to 
protect candidates’ time. “Spending drives the need to raise money” 
(Alexander, 2006, p. 716), so as long as candidates must spend 
exorbitant sums of money on their campaigns to be competitive, they 
will have to spend large amounts of time fundraising. Voluntary 
spending limits may break this cycle. As with public financing 
programs, a major disadvantage of these spending limits is that they are 
voluntary. If candidates do not adopt these limits, they will likely 
continue to spend large amounts of time fundraising. 

 
VI. Restricting Fraudulent Expenditures 

 
Given that donors contribute with the belief that candidates will spend 
their donations to achieve election to public office, an important goal of 
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campaign finance regulations may be ensuring that candidates spend 
campaign contributions on their campaigns. Of the campaign finance 
regulations I discuss in this paper, disclosure requirements are the only 
type of regulation that could plausibly restrict fraudulent expenditures. 
Disclosure requirements help restrict fraudulent expenditures by 
making it easier to detect such expenditures. 
 
Enforcement, though relevant to all of the regulatory goals I mention 
in this paper, is particularly relevant to the goal of restricting 
fraudulent expenditures. If candidates who spend campaign 
contributions on non-campaign expenses face no consequences for 
their actions, they lack an incentive to change their behavior. Thus, 
regulatory agencies need effective enforcement practices to detect 
and punish campaign finance violations. For example, rigorous 
auditing and accounting procedures can help regulatory agencies 
ensure candidates spend campaign contributions on their campaigns 
(Strauss, 1995, p. 149). In short, the importance of enforcement 
should not be understated, as campaign finance reforms will be “a 
hollow victory” if they do not occur alongside “a commensurate 
increase in the effectiveness of […] enforcement” (Gross, 1991, p. 
300). 

 
VII. Preserving Political Expression 

 
Finally, campaign finance regulations may seek to preserve—or, at 
least, not obstruct— individuals’ First Amendment rights to voice 
political opinions and associate with like-minded peers. The 
“individuals” in question here are both a) candidates who desire to 
communicate their messages and to endorse the messages of those with 
whom they wish to associate and b) citizens who desire to 
communicate their political preferences and associate with other 
persons or groups that have similar political preferences. 
 
However, as previous sections of this paper detail, campaign finance 
regulations have a number of goals. Some of the ways regulations 
achieve these goals inherently burden political expression. In fact, 
the Supreme Court considers many campaign finance regulations so 
threatening to the First Amendment rights of free speech and 
association that it applies strict scrutiny—its most stringent form of 
judicial review—to such regulations (BeVier, 1985, p. 1046). 
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Therefore, in my analysis of how well various campaign finance 
regulations preserve political expression, recognizing that almost all 
of these regulations limit the ability of citizens to voice political 
opinions and associate with like-minded peers to some extent, I 
discuss those that impose the smallest burden. 
 
The degree to which contribution limits hinder political expression 
depends on their size. In Buckley v. Valeo, the Supreme Court held that 
contribution limits (and spending limits) of any size encumber First 
Amendment rights of free speech and association (Torres-Spelliscy, 
2010, p. I-2)47. However, such constraints may be justified given the 
government’s compelling interest in preventing both “the actuality and 
appearance of corruption” (424 U.S. 1, 26 (1976)).  In Randall v. 
Sorrell, the Supreme Court held that contribution limits are not 
justified when they are so low that they prevent speakers from 
communicating their messages (548 U.S. 230 (2006)). Thus, based on 
the Supreme Court’s line of reasoning, the lower the contribution limit, 
the greater the political expression burden. 
 
Public financing programs and voluntary spending limits have similar 
implications for political expression. Both limit the funds candidates 
may use to communicate their messages and endorse the messages of 
those with whom they wish to associate. However, candidates agree to 
accept these limits, so it would be strange to say that public financing 
programs and voluntary spending limits obstruct candidates’ political 
expression. Additionally, candidates who accept public financing 
receive government funds that help them communicate their messages. 
However, under public financing programs, candidates must cease 
raising or limit private donations, which arguably obstructs the political 
expression of would-be private donors who can no longer express 
support for a publicly funded candidate. 

 
 

                                                
47 Note that the Supreme Court regards contribution limits as constitutionally defensible 
and spending limits as constitutionally indefensible. While candidates require money to 
communicate their messages and endorse the messages of those with whom they wish 
to associate, contribution limits do not block all the avenues through which donors can 
exercise their rights of free speech and association (Torres-Spelliscy, 2010, pp. I-2-I-3). 
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VIII. Comparing Competing Goals of Regulating Campaign 
Finance 
 
The aforementioned goals of regulating campaign finance do not all 
have the same implications for public policy. Table 2 consolidates my 
discussion about how well various campaign finance regulations 
achieve the goals of promoting political equality, preventing 
corruption, protecting candidates’ time, restricting fraudulent 
expenditures, and preserving political expression (see Appendix). As 
Table 2 shows, no regulatory approach supports all the goals I discuss 
in this paper. My analysis shows that, on average, the regulatory 
approaches that involve raising or abolishing contribution limits, 
establishing disclosure requirements, establishing public financing 
programs, and setting voluntary spending limits support more goals 
than they hinder. Establishing contribution limits or reducing existing 
contribution limits, on the other hand, hinders more goals than it 
supports. Disclosure requirements are the only type of regulation that 
supports some goals, such as preventing corruption and restricting 
fraudulent expenditures, without hindering any others. 
 
Table 2 also includes an average grade for each approach to campaign 
finance regulation. As I explain in the table’s notes, I weigh each goal 
equally in calculating average grades. However, elected officials, 
citizens circulating initiative petitions, and other individuals who shape 
public policy likely do not assign equal weight to each of the goals I 
discuss in this paper. Election stakeholders may also reject some of the 
goals I discuss in this paper or have additional goals. The average 
grade calculations in Table 2 should therefore be interpreted as an 
approximate way to compare how various campaign finance 
regulations perform across a variety of competing goals.  

 
IX. Limitations 

 
This paper’s discussion of the goals of and regulatory approaches to 
campaign finance is by no means exhaustive. Campaign finance 
reformers may have goals that I do not mention in this paper. For 
example, although incumbents are being re-elected at increasingly 
high margins (Ansolabehere & Snyder, 2001) and enjoy an edge in 
fundraising (Krasno, Green, & Cowden, 1994), I do not examine 
campaign finance regulations’ possible goal of reducing these 
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incumbency advantages. Furthermore, some of the goals of regulating 
campaign finance that I do mention in this paper may be best achieved 
through types of regulations that I exclude from this paper. For 
example, Hasen (1996) proposes a voucher system to promote 
political equality in which the government would issue all voters an 
equal number of vouchers to contribute either to interest groups or 
directly to candidates. For the most part, only vouchers could be spent 
to support or oppose candidates. I exclude this voucher system from 
my discussion of regulations that promote political equality, and there 
are likely additional reasonable regulatory approaches to campaign 
finance that I omit from this paper. 
 
Additionally, as mentioned at the beginning of this paper, my analysis 
is focused on a) direct donations from individual contributors to 
individual candidates and b) campaign spending by individual 
candidates. Campaign finance, however, is considerably broader and 
involves a variety of contributors (e.g., political parties, PACs, 
corporations, and unions) and a variety of recipients (e.g., political 
parties and PACs), not just individual contributors and individual 
candidates. This paper’s narrow scope means I also do not consider 
independent expenditures, or instances in which groups pay for 
communications that advocate the election or defeat of a candidate 
without coordinating with that candidate’s campaign (FEC, 2014b). 
Independent expenditures represent a significant portion of campaign 
spending and have increased in recent years, especially after the 
Supreme Court’s ruling in Citizens United v. FEC (Spencer & Wood, 
2014). 

 
X. Conclusion 
 
The future of campaign finance reform will depend on both public 
opinion and reformers’ goals. The “current political reality” suggests 
that not all alternatives to the status quo are feasible (Mahoney, 2013, 
pp. 151-152), so reformers are likely to be most successful if they 
focus their efforts on enacting campaign finance regulations that enjoy 
widespread public support. Given the polling numbers I report in the 
second section of this paper, raising or abolishing contribution limits, 
for example, may not be politically feasible. But reformers—and 
American society at large—must also clarify their values surrounding 
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campaign finance. Do we care that rich Americans may have louder 
voices than poor Americans in our democracy? Does it bother us that 
candidates face increasing pressure to fundraise? In the interest of 
other goals, are we willing to allow our First Amendment rights of 
free speech and association to be curtailed? In this paper, I have 
sought to make plain what our values vis-à-vis campaign finance may 
be, but I do not dare attempt to answer these questions. Our 
democracy must answer these questions through thoughtful public 
debate. 
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Fig. 1 notes: 
Footnote 1: I do not examine mandatory spending limits in this paper because the 
Supreme Court held that mandatory limits on campaign spending are an 
unconstitutional burden on candidate speech in Buckley v. Valeo and upheld this ruling 
in Randall v. Sorell (Torres-Spelliscy, 2010, p. V-6).   
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Interview: The History that Fuels Local Government Action 
 
With Charlottesville Mayor Mike Signer  

 
In addition to being Mayor of Charlottesville, Mike Signer is an 
attorney, and a lecturer at the Frank Batten School of Leadership and 
Public Policy. He serves as chair of the Emergency Food Network in 
Charlottesville, was counsel to Governor Mark Warner in Richmond, 
and was a senior strategist for Tom Perriello’s 2008 campaign for U.S. 
Congress. He ran for Lieutenant Governor of Virginia in 2009. The 
following is an excerpt from VPR’s interview with Mayor Signer on Sept. 
21, 2016. To view the full interview, please visit 
www.virginiapolicyreview.org.  
 
VPR: Can you tell us a little about yourself? 
 
Mayor Signer: I grew up in Arlington Virginia. I went to Virginia 
public schools, I went to majority minority schools for elementary school 
and high school, [that] was a big part of my upbringing. I went to 
Princeton for my undergraduate degree, where I studied politics and 
political theory. I came back to Virginia and worked in the Virginia 
House of Delegates for then-delegate Creigh Deeds, and also on the U.S. 
Senate campaign for Mark Warner, way back in 1996. But I really cared 
about political theory, philosophy and ideas, and it was a project I kind 
of felt was unfinished as an undergraduate, so I went and did a doctorate 
at Berkeley in political science and political theory before coming back 
here to Virginia to go to law school at UVa. 
 
So, my career has had different chapters in it: some of being a lawyer, 
some of being a policy wonk—there was three years where I worked at 
think tanks in Washington—and some being involved in politics. And all 
throughout I’ve been very interested in governance and public service. 
For some chapters there’s been an overlap of those different endeavors, 
and I’ve been lucky to be able to… everyone has different interests, so 
I’ve enjoyed being able to do those different parts of my personality, 
career-wise. 
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It’s an interesting time here, because [of] the nature of this position… it 
is theoretically and pay wise a part time job. Every other Virginia city 
and county other than Richmond—Richmond changed to a strong mayor 
system a several years ago—we have a city manager form of 
government, where you have a sort of corporate government. You have a 
board of directors, and you have a hired CEO. And the CEO runs the day 
to day operations, and the board of directors sets the policy, sets the 
budget, is involved in major strategic decisions, and that’s analogous to 
the form of government we have in Charlottesville. The City Council and 
the Mayor set policy, we do the budget, we run the meetings, and a lot of 
the other authorities are sort of fill in the gaps of those formal relations. 
So, I don’t run the police, I don’t run the streets and the sewers. Those 
are run by our hired city manager who was hired by us, city council and 
the mayor.   
 
So it’s very interesting, you get paid $16,000 a year to do this, and most 
weeks it ends up being more than 40 hours a week, just parsed in a very 
choppy way. It’s a Jeffersonian, citizen-legislature model, that they 
wanted people involved in elected office to be wedded to the community 
and to be making a living in the community. So it’s a very interesting 
experience because I actually have to do a lot of the other things. I have 
to maintain a law practice, and to teach, and write and do the other things 
because the $16,000 per year doesn’t pay for day care. 
 
VPR: You’re from Northern Virginia originally and came to 
Charlottesville for law school. What made you want to be Mayor of 
Charlottesville? Why not somewhere else? 
 
Mayor Signer: I fell hardcore in love with Charlottesville very early on. 
There used to be an alternative newspaper here—there’s still Cville 
Weekly, but there used to be another one called the Hook. And that was 
an intentionally chosen metaphor—probably half of you are going to end 
up living here in ten years, and there are statistics about this. You leave, 
and you have this other life, and you just feel this lure to come back to 
this area, and that is what happened to me.  
 
I went up to DC to work right after graduating law school—two of my 
sisters went here for undergrad— and it just was the hook! I proposed to 
my wife here, we got engaged and married here, it was like this long 
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campaign to come back here. I lived here when I worked for Mark 
Warner, I commuted back and forth from Richmond in a house that I 
bought—where I live now—so it was this long campaign to come back 
here, and raise kids here, and I wanted to be in a smaller community that 
was not the Beltway. You all will face this challenge: do you go big city, 
or do you go into the non-big city life? It’s a challenging choice for 
people who come out of prestigious schools. But there was a point in our 
lives when I just wanted to be in a community that had a central focus, 
and that you felt the community and the culture was the core of 
[Charlottesville]. I love that about it.  
 
Then, when we moved back here, I started getting very involved in 
hyper-local issues, which was different than doing, say, national security 
policy. So I became involved in a public safety issue, and then some 
local streetscape things, and I became the president of the neighborhood 
association in Fifeville, where I lived, and I got very involved in many 
very specific policy questions the city was dealing with. I got on the 
committee that was doing the corridor between the Downtown Mall and 
the Corner, which was a very significant infrastructure project for us, and 
I was on the citizen committee that made a lot of decisions about it, and 
it was somewhat dysfunctional—really dysfunctional. That’s probably 
the single biggest decision we made under my tenure, was to move this 
project forward. A $10 million project. So getting involved in City 
Council really flowed from really caring about this one city, and getting 
involved at a very local level in leadership roles, about the environment 
and some of the governance decisions that we have here.  
 
I ran for City Council—there was a seat that opened up, a lot of people 
suggested it, I ran for it. I had run the City Council race a couple of years 
ago for the local Democrats, so I knew a lot about the politics of the 
party. And the Mayor is selected from within the council at the first 
meeting of the year. So that was not the plan—that sort of happened over 
the intervening weeks. But it seemed like there was a need for a fresh 
start—the council had been a little fractured and there had been some 
problems with relationships before, so a fresh face seemed like a good 
idea. And that was how it happened.  
 
VPR: You have interests that are very diverse in Charlottesville. So 
when you’re deciding which projects to pursue, how do you balance 
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the needs between students, retirees, the working poor, etc.? And as 
Mayor, what do you do to identify with all of those groups? 
 
Mayor Signer: That’s a great question. I would subdivide it- as Mayor, 
there are priorities that any elected official has to set. Then there’s how 
do you prioritize the fire hose that is rushing at you. So there’s my 
priorities that I initiate, then there’s how do you sift and manage the rush 
of stuff that comes at us. This is a very interesting challenge.  
 
I read George Packer’s book- The Unwinding- an amazing book. There’s 
a passage in it about an aide to Joe Biden, and he says to Biden, “You 
can only put so much in your boat, and if you put something in it, you’ve 
got to take something out of it.” 
 
I think that’s the best metaphor for how to handle having an agenda or 
having priorities. So in my boat, I have the things that I’ve initiated and 
really worked hard on—because you can’t do everything. Not only 
because [being Mayor] is theoretically a part time job, but also, you’ll do 
things poorly if you’re not doing the work to master something and to 
initiate and lead substantively. So my major priorities this year have been 
technology and innovation, race-related and past-related reconciliation 
issues—that has come up on its own, but I wanted to really lead on it and 
really work that issue hard and get deep into it—and infrastructure, and 
governance. All those things are passions of mine, and when you need to 
adopt a lane—those have been my lanes.  
 
And that’s a lot but it has been very satisfying. As far as governance, we 
had to figure out how does the City Council engage with the public? I 
started doing office hours,  established procedures to make our meetings 
more efficient. Infrastructure, we have a large number of projects that are 
kind of stuck—the stakeholder work, the budgeting work, the 
compromises that go into getting an expensive, difficult, complicated 
thing like the West Main Streetscape off the ground. The Landmark 
Hotel—the abandoned hotel—I spent a huge amount of time getting that 
project off the ground, and that’s going to start moving forward in the 
next two to six weeks, because we finally have a proposal that’s the 
result of 100 hours or more of work with the developer.  
 



14
6 

Virginia Policy Review 
 
Race-related issues, this issue of memorials in public spaces, and the 
Confederate statues—a lot of my students this Spring worked on these 
issues in their group assignments. It has been fascinating, very difficult, 
and very rewarding, and it’s only just starting. Innovation, I stated an 
advisory council on technology and innovation. We have a lot of policy 
opportunities, a technology tax credit that we have is expiring at the end 
of this year. The question of how do we embrace technology and 
innovation in the right way presents a lot of challenges for 
Charlottesville. We don’t want to change too fundamentally, we don’t 
want some technology company to drop in like a spaceship and change 
the scale and the feel of Charlottesville. So we are trying to figure out the 
balance going forward for being a city that embraces innovation, but in a 
way that fits what is so magical about Charlottesville. 
 
Then the challenge is, there are all these other things that you want to do 
and you have to figure out how to do them. Last week, the National 
Endowment for the Humanities 50th Anniversary was here– this was 
probably the coolest thing I’ve done so far in this job, was speaking in 
the opening panel last Wednesday, with the chairman of the NEH, and 
the head of Monticello, and the head of the College of Arts and Sciences 
at UVA [Ian Baucom] I had 7 minutes and it was such an interesting 
experience. And then, at a reception that night, I got to meet Alice 
Waters, who is this foodie, she runs a famous restaurant in Berkeley, and 
started this local food movement— I was just a complete fan boy 
meeting her. And I said, “What are you working on now?” And she said, 
“I want public school lunches to be a vehicle for kids to get a 
fundamentally new education about health, food and culture. Using that 
infrastructure of public schools.” 
 
This is something for ten years I’ve been thinking about! How to re-do 
school lunches. And she said to me, we should do it in Charlottesville, 
and I said, I agree! And I connected her with the head of the local food 
hub, who is a friend of mine, and she went into Buford middle school the 
next day. I talked to the chair of the school board, and the superintendent 
here, and I think I’m going to put this in my boat. I don’t really know if 
it will fit in my boat, but I really want to.  
 
So the other question, about how you manage the diversity and intensity 
of issues here in Charlottesville—I think is very distinct to 
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Charlottesville. We have an extremely active, highly educated and 
motivated stakeholder community. We have 700 non-profits in this area, 
all of whom have an opinion about what City Council should be doing. 
We have a high percentage of people with Pd.D.’s, we have a high 
percentage of people not with Ph.D.’s who just really care about what 
government is doing, every cause is coming before us. 
 
We are a microcosm for a lot of stresses and opportunities the country 
faces—racially, class-wise, town and gown-wise, environmentally—we 
are doing a lot on all those fronts, but we have also a lot of ideas 
presented to us about what more we can do. So the most exiting and 
most difficult part of the job is handling the rush of ideas that come to us. 
n 
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We hope you enjoyed reading the Fall 2016 issue of the Virginia Policy 
Review. To submit a piece of work for publication in our journal, please 
visit www.virginiapolicyreview.org and navigate to the Submissions tab. 
Submissions for the Spring 2017 edition are due February 17, 2017. 
 
Research article: These are typically longer and reflect some kind of 
research in a policy area of interest. It can be an empirical analysis of a 
government program or perhaps a case study of some kind. They can 
take a position, make recommendations, or suggest specific 
improvements to a particular program or policy. Length may vary, but 
should aim to be no longer than 7,000 words. Please also include an 
abstract and a short author biography.  
 
Commentary/Op-ed: These entries are generally shorter and are intended 
to reflect different perspectives on a particular issue. These articles 
should take a position on a particular topic. They must be no longer than 
2,000 words. Please include a short author biography.  
 
Citations: Citations must follow the APA citation style. Please use in-
text citations with a reference list at the end.  
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2. Double-space your submission 
3. Follow the APA citation style 
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