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From the Editor 

Dear Readers, 

Thank you for your support of the Virginia Policy Review and our Spring 2019 issue. 
This letter serves as the second and final introduction I will write, as a new class of 
leaders begins their tenure in the coming year. As I conclude my time with the Journal, I 
would like to once again extend my gratitude to our extraordinary staff for all of their 
hard work over the past year. Ellie, your efforts leading the National Journal Conference 
and supporting me every step of the way have been invaluable. Josh, by creating the 
Academical podcast, you laid a foundation for a legacy that will outlast us. James, you 
have set the highest standard for digital outreach and have been instrumental in the 
publication of the journal. Anna, I am excited to see all you do leading the Journal next 
year, and thank you for your work ensuring the Journal’s high quality of content. 

As those of us graduating look back on the years we have spent at the University, we 
cannot help but reflect on the many lessons we have learned here, and in particular the 
ones we have learned from our time with VPR. I especially recall the keynote address 
delivered by Dr. Wes Bellamy, the youngest person ever elected to the Charlottesville 
City Council, during the National Journal Conference this spring. In his remarks, Dr. 
Bellamy spoke about the importance of both “the symbolic and the substantive.” He is 
perhaps best known for his dual efforts to remove Confederate monuments in our 
community and also to pass a comprehensive package to support Charlottesville’s most 
vulnerable people with expanded educational and economic opportunities. 

By working to remove the statues and promote equity in opportunity, Dr. Bellamy has 
embodied the importance of both the symbolic and the substantive. Charlottesville 
cannot achieve justice without addressing both, nor can our nation. 

In some ways, I hope that VPR can advance worthy causes both symbolically and 
substantively as well. To begin with the latter, I hope that the articles you read will 
deepen your understanding of important policy debates: we have well-researched pieces 
on issues ranging from health care reform to the criminal justice system and 
environmental threats. 

More broadly, I believe in the Journal’s symbolic significance: in an era of news 
delivered instantaneously in 280-character bursts, there is value in taking the time to 
follow empirical evidence and build out thorough arguments. There is value in promoting 
a robust discourse that leaves space for diverse opinions spanning the ideological 
spectrum. There is value in prioritizing the pursuit of truth ahead of anything else. 

Therefore, in both its symbolism and its substance, I hope that you enjoy our Spring 
issue. From all of us on the VPR staff, we appreciate your support and wish you all the 
best. 

Sincerely, 
Jack DiMatteo 
Editor-in-Chief  
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Congressional Commissions: Passing the Buck or Giving Policy Decisions Due 
Diligence? 
 
By Tara Razjouyan & Mark Enriquez 

 
The National Commission on Military, National, and Public Service, hereafter 

“the Commission”, was created by Congress in the 2017 National Defense Authorization 
Act to review and make recommendations on the Selective Service System and to 
consider ways to increase Americans’ desire to serve their country through military, 
national, and public service. Its creation was, almost certainly, inspired in part by 
Secretary of Defense Ash Carter’s 2016 policy decision to open all military occupational 
specialties to women (U.S. Senate, 2016). More specifically, this decision evoked 
questions over the male-only Selective Service System registration requirement. In our 
view, Congress was not ready to answer such questions, lacking political will and 
expertise in this subject matter. In this piece, we explore the use of commissions by 
Congress, their advantages and disadvantages, and the experience of working in a 
commission environment, particularly in the context of the Commission. 

Presidents and Congress have long used commissions to facilitate the legislative 
or executive process. In fact, since 1989 Congress alone has formed over 100 
congressional commissions (Strauss, 2017). They serve an array of functions: some 
investigative and research-oriented, some focused on practical policy alternatives, and 
others commemorative. No legal definition exists for a congressional commission, but 
CRS defines them as “multi-member independent entities” that, exist temporarily, serve 
an advisory capacity, are (Strauss, 2017). Critical events often motivate the formation of 
commissions, as seen the creation of the National Commission on Terrorist Attacks 
Upon the United States otherwise known as the 9/11 Commission, the Commission on 
Wartime Contracting in Iraq and Afghanistan, and even the Commission discussed in this 
paper. 

Commissions are a useful avenue for the legislative process, considering they 
offer a “highly visible forum” for the issues they examine. Commissions are able to bring 
expert analysis to complex topics and are afforded more time for deliberation than 
congressional staff can provide. The non-partisan or bipartisan nature of commissions 
allows for analysis untied to the political point-scoring too often found in Congress. Yet, 
there are several drawbacks to this method of policy formation—commissions can be 
expensive, they lengthen the policy making process, and even commissions focused on 
policy decisions may not, ultimately, drive any concrete change. Commissions are not 
well-suited to quickly solve evolving problems. 
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Ideally, commissions are used to bring expert analysis to tough questions, 
allowing for thoughtful consideration without the burden of political pressure. Cynically, 
commissions are used to avoid going on record about tough questions; giving the 
appearance of active policy generation while not committing to any action. Members of 
Congress can take credit for popular recommendations and pass criticism onto the 
commission. Finally, because recommendations passed from a commission do not 
automatically become law, commissions are not immune to political pressures because 
their recommendations must not only survive through Congress with no guaranteed 
sponsor, they must also be able to stand independently in case only some of the suite of 
recommendations are adopted. 

Working as research staffers in a commission environment provides a unique, yet 
broadly applicable policy experience. Research staff support the commissioners, offering 
necessary knowledge and data to these principals so that they may effectively make 
decisions. Due to the short-term nature of this Commission—and many like it—there is a 
distinct start-up feel to the work, making it notably different from other federal agencies. 
Work processes and hierarchical structures can be shaped to best suit the work, allowing 
for the environment to be fitted to the people rather than the other way around. In some 
ways, commissions idyllically represent the Bardachian method for the public policy 
making process. Congress defines a problem and hands it off to a commission to 
assemble evidence, construct alternatives, select criteria, and proceed with the other steps 
of the eightfold path leading to a set of final recommendations to Congress. 

So, what about our Commission? On the one hand, there is significant benefit to a 
nonpolitical, thoughtful consideration of grave topics such as whether women should be 
included in a draft call. The Commission has had, by virtue of its status, the opportunity 
to travel the country and engage the American people in discussions of how to foster a 
culture of service. These things would not be possible for a congressional working group 
to accomplish during a heated political fight. 

On the other hand, however, some would argue that commissions will be 
improperly used to take political fights out of the spotlight needed for a healthy 
democratic process. After all, out of the spotlight only those with a strong stake or desire 
to be involved will add their voice to the deliberations. However, there are significant 
challenges to working in any commission, including this one. The slow federal hiring 
process ensures that commissions operate at significantly limited capacity for the first 
months of its limited lifespan. In our case, the time between a candidate’s job offer and 
their start date averaged around two months—roughly ten percent of the total life of the 
Commission. Those interested in working in a commission environment should know 
that the workplace environment will be determined in part by the attitudes of 
commissioners towards the topics and questions at hand. Luckily, the attitudes of our 
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commissioners and executive leadership has fostered an enjoyably driven and friendly 
workplace! 

Ultimately, commissions are an excellent tool to create detailed, carefully 
considered policy when used in the right circumstances. It is up to Congress to make use 
of commissions in a responsible manner, and up to the American people to hold 
Congress accountable when they do not. 
 
Tara Razjouyan, MPP 2017, and Mark Enriquez, MPP 2017, attended Batten as part of 
the accelerated and post-graduate programs, respectively. Tara received her 
undergraduate degree in Spanish from the University of Virginia in 2016. Mark received 
his undergraduate degree in Public Policy from the College of William and Mary in 
2010. Tara and Mark work as Policy Analysts with the National Commission on 
Military, National, and Public Service. The views expressed in this op-ed are their own 
and do not necessarily reflect those of the Commission or its Commissioners. 
 
  



4 Virginia Policy Review 
 

References 
 
Strauss, J. R. (2017, November 17). Congressional Commissions: Overview, Structure, 

and Legislative Considerations (Congressional Research Service). https://fas.org 
 
U.S. Senate, Committee on Armed Services. (2016, February 2). Implementation of the 

Decision to Open All Ground Combat Units to Women, Before the Senate 
Committee on Armed Services [S. Rept. from 114th Cong., 2nd sess.]. 
https://www.armed-services.senate.gov 

  



Virginia Policy Review 5 
 

	

Entitlement Reform: A Primer 
 
By Conor Boyle 

 
Introduction 

Social Security and Medicare are two of the federal government’s most visible 
and important programs. These entitlement programs accounted for nearly 50 percent of 
total federal government spending in 2017, and were responsible for ensuring that 
millions of Americans were above the poverty line and had access to medical care. 
However, Social Security and Medicare are not fiscally sustainable in their current 
forms. Both programs spend more on benefits each year than they receive in tax 
revenues, and will soon face insolvency when funding reserves are not enough to pay 
beneficiaries the full amount to which they are entitled. Social Security will face 
insolvency by 2032, while portions of Medicare will be insolvent by 2026. 

Entitlement reform is necessary in order to place these programs on a stable long-
term fiscal path. This reform will only become more urgent as the U.S. population ages, 
expanding the number of people eligible for Social Security and Medicare and 
correspondingly increasing the costs of providing these programs’ benefits. Entitlement 
reform is a broad concept and includes a wide variety of potential policy changes. This 
paper discusses a potential bipartisan compromise focused on controlling the long-term 
growth of Social Security and Medicare costs, decreasing benefits provided to the 
wealthiest Americans, and increasing revenues paid into these valuable programs. 
What are entitlements? 

“Entitlements” is a term used to describe a variety of programs in which the 
government must provide benefits to a group of individuals. In general, entitlement 
programs legally define a set of eligibility criteria and the benefits available to eligible 
individuals. These programs are then required by law to provide the predefined benefits 
to anyone and everyone who meets the eligibility criteria. Unlike the majority of federal 
government programs, entitlements are not funded through the annual appropriations 
process. Instead, entitlement spending is considered “mandatory,” and funds must be 
allocated to provide full benefits to every person who is eligible.  

Several of the federal government’s most well-known programs are entitlements, 
including Social Security, Medicare, Medicaid, the Supplemental Nutrition Assistance 
Program (SNAP, formerly known as food stamps), unemployment compensation, and 
veterans’ benefits. Despite the fact that entitlements comprise a relatively small number 
of programs, in fiscal year 2017 just three entitlement programs – Social Security, 
Medicare, and Medicaid – accounted for more than 50 percent of total federal spending 
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(Congressional Budget Office, 2018). 
Why is entitlement spending relevant today? 

Spending on entitlement programs is projected to increase in coming years. 
Social Security outlays are projected to grow at a rate of 6 percent over the next decade 
and Medicare outlays are projected to grow at a rate of 7 percent during that period 
(CBO, 2018). This spending growth is driven by two major factors – population trends 
and rising costs of healthcare. As Social Security and Medicare are primarily targeted at 
elderly Americans, the rapid growth of this segment of the population will naturally 
cause federal entitlement spending to increase as new retirees begin to receive benefits. 

Entitlement reform is necessary to ensure that Social Security and Medicare 
remain viable in the long-term. Careful reforms of these programs also represent an 
opportunity to restore balance to the federal budget. This paper will provide a brief 
summary of the two largest entitlement programs, Social Security and Medicare, before 
discussing past entitlement reform efforts and evaluating potential changes to these 
programs. 
What is Social Security? 

Social Security is a federal program that provides benefits to retired and disabled 
Americans. Founded in 1935 as part of the New Deal, Social Security was intended to 
provide elderly Americans without savings a safety net that would prevent them from 
living in poverty. Although it is commonly thought of as a single entity, Social Security 
is actually comprised of two similar, but separate programs – Old Age and Survivors 
Insurance (OASI) and Disability Insurance (DI). Eligibility for Social Security benefits 
and the level of benefits provided to an individual by OASI and/or DI are determined by 
an individual’s employment history. 

Employment plays a critical role in these programs because both are funded by a 
dedicated Social Security payroll tax. Employers and employees each pay 6.2 percent of 
wages earned up to a threshold of $128,400, while self-employed individuals pay the 
entire tax of 12.4 percent (Social Security Administration, 2018). To receive OASI 
benefits, an individual or their spouse must have paid Social Security payroll taxes for at 
least ten years of employment. A formula that averages earnings throughout an 
individual’s career determines the OASI benefit amount. Persons who earned more (and 
therefore paid more in Social Security taxes) receive a larger benefit. Through the 
“survivors” portion of OASI, widows or widowers and children of a deceased worker 
may continue to receive Social Security benefits previously received by their spouse. 
Depending on their age and disability status, widows/widowers/children are eligible for 
either their spouse’s full benefit or a percentage of their spouse’s benefit (SSA, n.d.). 
Individuals become eligible to receive full OASI benefits once they reach 67 years of 
age. Individuals may alternatively opt to begin receiving OASI benefits as early as age 
62, but doing so causes them to permanently receive a lower monthly benefit. 
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To be eligible for DI benefits, an individual must have worked in the past and 
have a disability that will last for at least one year or will result in death. The length of 
time that an individual must have worked in order to qualify for disability benefits varies 
based on the age at which they became disabled. Like OASI, DI benefits provided to a 
disabled individual are determined by a formula that incorporates average earnings and 
increase as an individual’s average lifetime earnings increase. Additionally, family 
members of a disabled person may also be eligible for a benefit of up to 50 percent of the 
amount paid to the disabled family member. 

Social Security outlays in 2017 amounted to more than $950 billion, making 
Social Security not only the largest social safety net program in the U.S., but also the 
largest federal program in terms of spending (Federal Old-Age and Survivors Insurance 
and Federal Disability Insurance Trust Funds, 2018). The Social Security Administration 
(SSA) collected $910 billion in tax revenue during 2017, including $873 billion from 
payroll taxes and $38 billion from taxation of Social Security benefits provided to 
retirees with substantial other sources of income (Federal Old-Age, 2018). SSA also 
received $85 billion in interest earned on Social Security’s asset reserves. 
What is the fiscal outlook for Social Security? 

While the $85 billion in interest earnings allow Social Security to report a net 
increase in asset reserves, these earnings obscure underlying cash deficits in the program. 
For most of its history, Social Security has collected more in annual revenue than it has 
spent in annual benefits. Asset reserves accrued through these surpluses are stored in two 
trust funds – the OASI and DI Trust Funds. At the end of 2017, the OASI Trust Fund had 
more than $2.8 trillion in assets, while the DI Trust Fund had more than $70 billion 
(Federal Old-Age, 2018). The federal government has almost constantly borrowed 
money from these trust funds, assuming that Social Security revenues would continue to 
exceed spending and that having reserves on hand would be unnecessary. As a result, 
almost all of the assets in the trust funds are U.S. Treasury securities rather than actual 
cash (Lanza & Nicola, 2014). 

Holding Treasury bonds rather than cash allows the Trust Funds to earn interest, 
which is valuable. But holding bonds rather than cash also leads Social Security to 
function primarily on a pay-as-you-go basis (Committee for a Responsible Federal 
Budget, 2016). When OASI or DI spending exceeds dedicated tax revenues in a given 
year, the SSA must redeem some portion of the bonds held by the Trust Funds in order to 
fully pay for benefits. If this occurs, the U.S. Treasury pays for the required benefits 
using general tax revenues, then writes off an equivalent amount of bond holdings held 
by the Trust Funds (Lanza & Nicola, 2014). Running an annual cash deficit leads Social 
Security to gradually spend down its Trust Funds’ assets. 

In June 2018, the Board of Trustees of the OASI and DI Trust Funds issued a 



8 Virginia Policy Review 
 

concerning annual report regarding the Trust Funds’ financial soundness. The report 
stated that the OASI and DI Trust Funds had a combined $41 billion cash deficit in 2017 
(Morton & Huston, 2018). Furthermore, the report projected that continued cash deficits 
will cause the DI Trust Fund to lack sufficient reserves to pay all DI benefits by 2032. 
The OASI Trust Fund is projected to be lack enough reserves to pay all OASI benefits by 
2034. If either of these situations come to bear and one or both of the Trust Funds 
become insolvent, the SSA will be put in the position of either spending funds that it 
does not have available – which would violate the federal Antideficiency Act – or paying 
only partial benefits to Social Security beneficiaries, violating the Social Security Act 
(Morton & Huston, 2018). Insolvency does not mean that the Trust Funds would be 
entirely out of money. Instead, the Trust Funds would only have enough funds to pay a 
percentage of benefits, usually estimated at around 80 percent. The Trustees Report 
suggests that the retirement of the baby-boom generation is the primary driver of this 
looming fiscal insolvency. As this generation retires, the number of eligible individuals 
will dramatically increase OASI spending without a corresponding increase in Social 
Security revenues. 
What is Medicare? 

Medicare is a federal health insurance program for Americans who are 65 or 
older, or who are younger than 65 but have end-stage renal disease or certain disabilities. 
Founded in 1966 during the presidency of Lyndon Johnson, Medicare is currently 
administered by the Centers for Medicare and Medicaid Services (CMS). Unlike private, 
employer-provided health insurance plans, Medicare represents a single-payer system in 
which CMS is responsible for reimbursing hospitals and physicians for all care provided 
to beneficiaries. Medicare benefits are organized and funded through three distinct parts: 
▪ Part A (Hospital Insurance), which covers inpatient hospital care and short-term 

stays in skilled nursing facilities; 
▪ Part B, which covers physician services, medical supplies, and other forms of 

outpatient care; 
▪ Part D, which covers prescription drugs. Participation in Part D is voluntary. 

Medicare Part C, also known as Medicare Advantage, is a voluntary alternative 
which allows individuals to receive health coverage through a private health insurance 
plan rather than traditional Medicare. This paper will discuss Medicare Advantage in 
greater depth in the Recommendations section. 

Medicare is financed through three main funding streams: a 1.45 percent payroll 
tax on wages paid by both employers and employees (individuals earning more than 
$200,000 in wages pay an additional 0.9 percent tax on wages in excess of $200,000), 
general tax revenue, and premiums paid by some Medicare participants (Tax Policy 
Center, 2016). Payroll tax revenue is stored in the Hospital Insurance (HI) Trust Fund, 
and is dedicated to financing Part A expenditures (Tax Policy Center, 2016). Every 
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person who is eligible for Medicare receives Part A benefits. General tax revenue and 
beneficiary premiums are held in the Supplemental Medical Insurance (SMI) Trust Fund, 
which funds Parts B and D. Individuals must also pay a monthly premium to be eligible 
for healthcare through Parts B and D. In 2018, the premium for individuals with incomes 
less than $85,000 or couples with incomes less than $170,000 per year is $134 per 
month. Individuals and couples with incomes above $85,000/$170,000 are required to 
pay higher monthly premiums. Premium costs for prescription drug coverage through 
Part D vary, as coverage for this program is provided by a number of private insurance 
companies. 
What is the fiscal outlook for Medicare? 

Medicare is in a less stable fiscal position than Social Security. Like Social 
Security, Medicare expenditures exceed current revenues received by the program. 
Although the HI Trust Fund reported about $200 billion of assets at the end of 2017, it is 
projected to become insolvent by 2026 (Federal Hospital Insurance and Federal 
Supplementary Medical Insurance Trust Funds, 2018). To put the HI Trust Fund’s asset 
level into context, Part A expenses, which are paid by the HI Trust Fund, totaled almost 
$300 billion in 2017. By 2026, the HI Trust Fund will only be able to pay for 91 percent 
of Part A costs. The SMI Trust Fund reported about $85 billion in assets at the end of 
2017, but is projected to remain in acceptable fiscal condition over the next decade due 
to the fact that premiums for Parts B and D are recalculated each year to cover expected 
costs of these elements of Medicare (Federal Hospital Insurance, 2018). 

Both the continual growth of healthcare costs and the increasing percentage of the 
U.S. population eligible for Medicare drive the program’s fiscal issues. The 2018 
Medicare Trustees Report projects that Part A spending will increase at an annual rate of 
6.2 percent for the next ten years – well above the projected rate of GDP growth and the 
expected inflation rate over the same period (Moffit, 2018). Rapidly-increasing 
healthcare costs exacerbate the issues already posed by an aging population, which will 
cause an increase in Medicare spending even if healthcare costs remain constant. 

The SMI Trust Fund is not at risk of insolvency, but Medicare Parts B and D are 
also not on stable fiscal footing. Because these parts are funded substantially by general 
tax revenues, the increased cost of these parts of Medicare will gradually account for a 
larger and larger share of total federal spending. Today, Medicare spending represents 
about 14 percent of all general revenues, but that figure could rise as high as 25 percent 
by 2040 (Moffit, 2018). Such significant cost growth may force legislators to make cuts 
in other valuable federal programs in order to ensure that tax revenues are available to 
fund Medicare. 
Impacts of Social Security and Medicare 

Although Social Security and Medicare are incredibly expensive programs, they 
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have dramatically increased the quality of life for elderly Americans. In 1967, about 30 
percent of elderly Americans had incomes that fell below the federal poverty level. In 
2000, only about 10 percent of elderly Americans lived in poverty. Research published in 
2004 found that the entire decrease in elderly poverty rates during that 30-year period 
could be attributed to Social Security (Engelhardt & Gruber, 2004). More recent research 
suggests that Social Security also reduces the overall poverty rate in the U.S. by one third 
(Meyer & Wu, 2018). Medicare has contributed to retirees’ well-being by dramatically 
increasing elderly Americans’ access to healthcare services, which in turn has played a 
role in increasing life expectancy in the U.S. since the 1960s (Health Care Financing 
Administration, 2000). Clearly, these programs have positive impacts on elderly 
Americans. 

It should also be noted that Social Security and Medicare in their current forms 
rely on large, intergenerational transfers of wealth. Many people believe that when they 
receive Social Security and Medicare benefits, they are receiving benefits equal to what 
they paid in taxes throughout their career. This is not the case. As discussed previously, 
funding for both Social Security and Medicare functions on a “pay-as-you-go” system 
and is driven by current revenues. The programs have long ago spent money paid into the 
Trust Funds by current beneficiaries. The continued solvency of Social Security and 
Medicare requires that today’s workers pay taxes to support today’s retirees on the 
assumption that future workers will pay the costs of the programs when today’s workers 
reach retirement age. Additionally, the current benefit structures of both Social Security 
and Medicare are such that individuals receive dramatically more in total benefits than 
they paid in total Social Security and Medicare taxes during their careers (Steuerle & 
Quakenbush, 2015). 
A potential catalyst for reform? 

In 2003, the Medicare Prescription Drug, Improvement, and Modernization Act 
created the prescription drug benefits now provided through Part D. The Act also 
included a little-noted provision that requires the President to act if Medicare funding 
falls above or below certain thresholds. Specifically, if two consecutive Medicare 
Trustees Reports find that general tax revenues will represent 45 percent or more of total 
Medicare funding, the President must submit a legislative proposal to Congress outlining 
changes to Medicare that would reduce general tax contributions to the program (Davis, 
Garvey, & Davis, 2018). The 2018 Trustees Report was the second consecutive report to 
find that general tax revenues would exceed the 45 percent figure. President Trump 
submitted a legislative proposal to Congress in late-March 2019.  
Potential elements of an entitlement reform compromise 

This section will summarize several policy proposals that are likely to form the 
backbone of a compromise plan for entitlement reform. These proposals are drawn from 
both liberal and conservative groups, think tanks, and legislators.  
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Raising the full retirement age 
Increasing the retirement age is likely the most well-known proposal related to 

entitlement reform. It is also one of the most impactful and comes with historical 
precedent. In 1983, President Reagan and Speaker of the House Tip O’Neill reached a 
compromise agreement to slowly increase the retirement age from 65 to 67 (SSA, 1984). 
Raising the full retirement age helps to limit entitlement spending by reducing the 
number of individuals who are eligible for Social Security and Medicare benefits. 
Raising the retirement age also reflects trends in U.S. life expectancy and employment. 
Americans today live longer and remain in the workforce for longer than they did when 
Social Security and Medicare were founded. Gradually increasing the retirement age 
better aligns the incentives created by these programs with the behavior of individuals 
throughout the country. 

However, raising the full retirement age may reduce entitlement spending by 
disproportionately impacting low-income Americans. Because the marginal impact of 
receiving a monthly Social Security benefit is larger for low-income individuals, they are 
more likely to opt for a permanently reduced benefit through early retirement. And as 
low-income individuals are less likely than higher-income individuals to have private or 
employer-provided health insurance, raising the age for Medicare eligibility could extend 
the time that these individuals are forced to go without adequate health coverage or 
healthcare services. 
Limit Social Security COLAs for wealthier beneficiaries 

Over time, cost-of-living adjustments (COLAs) dramatically increase the value of 
benefits paid by Social Security. Limiting COLAs for wealthier beneficiaries could help 
to limit this long-term cost growth. Unlike Social Security beneficiaries who receive all 
of their income from Social Security, beneficiaries who have income sources other than 
Social Security are not reliant on consistent COLAs to ensure a minimum standard of 
living. By either decreasing the rate used to calculate COLAs for wealthy recipients or 
excluding wealthier recipients from COLAs, the SSA could limit increases in entitlement 
spending without negatively impacting the quality of life of Americans who rely heavily 
on Social Security. 
Calculate Social Security COLAs using the “chained” CPI 

Chained consumer price index (CPI) is an alternative method of calculating 
inflation that tends to provide more conservative estimates of inflation growth. 
Compared to the CPI figure currently used to estimate inflation, the chained CPI takes 
into account the fact that consumers switch between similar goods rather than simply 
buying the exact same thing month after month. Using a chained CPI estimate to 
calculate COLAs is projected to slow the growth of Social Security costs over time. 

Some stakeholders argue that using the chained CPI in determining COLAs 
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would harm Social Security beneficiaries by reducing their long-term purchasing power. 
However, there is disagreement between economists about whether the current CPI 
figure is accurate, and President Obama suggested during his presidency that he might be 
willing to make this change (Ponnuru, 2017). As a result, it is possible that lawmakers on 
both side of the aisle could support a switch to using the chained CPI for COLA 
increases. 
Increase or revise Social Security and Medicare payroll taxes 

Reducing long-term spending is not the only way to move Social Security and 
Medicare towards fiscal sustainability. Lawmakers could also choose to increase 
revenues directed to these programs by making changes to the payroll taxes that fund 
them. Increasing the earnings ceiling of $128,400, above which earnings are not subject 
to the Social Security tax, will substantially increase the revenues available to both the 
OASI and DI Trust Funds. Similarly, increasing the 0.9 percent additional Medicare tax 
on earnings above $200,000 or lowering the $200,000 threshold to incur the additional 
tax will provide billions of dollars in additional revenue to the HI Trust Fund. Unlike 
increasing the payroll tax rate for these programs, the changes proposed in this section 
would primarily fall on wealthy individuals rather than low-income and middle class 
Americans. 

Introducing progressive rates to payroll taxes is another strategy to increase 
revenues available to Social Security and Medicare. Regardless of an individual’s or 
couple’s income, they pay only 6.2 percent of their income (up to the previously 
discussed ceiling of $128,400) in Social Security taxes. Medicare payroll taxes currently 
have a slightly progressive structure in which each dollar earned above $200,000 is taxed 
at 2.35 percent rather than 1.45 percent. A progressive rate will function similarly to the 
current system for income taxes, with higher-income Americans being taxed at an 
increased marginal rate. Both Social Security and Medicare will substantially increase 
annual revenues by shifting to a more progressive payroll tax structure. 
Increase premium costs for Medicare Parts B and D 

When Medicare was first established, beneficiaries paid 50 percent of the cost of 
Part B through premiums (Part D was created in 2003) (Moffit, 2018). In 2004, the Bush 
administration lowered the percentage of Part B costs funded through premiums to 25 
percent after the Clinton administration had previously lowered it to 33.3 percent. By 
increasing premium costs for both Parts B and D, lawmakers will require beneficiaries to 
bear a fairer share of the cost of healthcare services they receive. Since 2007, Medicare 
premiums have been “means-tested,” and are adjusted depending on the income of an 
individual or couple. Higher-income individuals pay higher monthly premiums for Part B 
and D coverage. Expanding the number of individuals who pay somewhat higher 
premiums, with the wealthiest individuals continuing to receive no discount on premium 
costs, will dramatically increase revenues paid into the SMI Trust Fund. One analysis of 
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such a proposal conducted by the conservative Heritage Foundation suggests that such a 
plan could have saved as much as $28 billion in 2019 alone (Moffit, 2018). 
Conclusion 

Entitlement reform is urgent and necessary if programs like Social Security and 
Medicare are to remain fiscally viable in the long-term. Although past attempts at 
entitlement reform have often been unsuccessful, there have been notable successes that 
allowed these programs to survive through prior fiscal difficulties. Crucially, many 
policy options exist to address the long-term trends that threaten Social Security and 
Medicare. This paper outlines several such policies, but is in no way an exhaustive study 
of entitlement reform proposals. 

Any successful entitlement reform will likely have to be a bipartisan effort. Since 
the 1980s, neither the Republican nor Democratic Party has been willing to single-
handedly take on the issue of entitlement reform. Voters care deeply about programs like 
Social Security and Medicare and would generally prefer to see these programs continue 
in their current form. Drastic cuts to entitlement spending or large tax increases tied to 
entitlements are almost certain to be politically unpopular. However, action is needed to 
ensure that major entitlement programs remain sustainable. A compromise proposal, 
potentially drawn from some of the policy options discussed in this paper, could have an 
outsized impact on the future viability of Social Security and Medicare. 
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You (Don’t) Get What You Pay For: Why the United States Pays So Much for an 
Underperforming Health Care System & How to Fix It 
 
By Jack DiMatteo 

 
Abstract 

Health Care Spending in the United States and Other High-Income Countries, by 
Irene Papanicolas, Liana R. Woskie, and Ashish K. Jha, assesses the American health 
care system relative to ten other wealthy countries. They seek to identify the primary 
explanations for the dangerous parallel trends of high health care spending and poor 
health outcomes in the United States. The article offers quantitative comparisons 
between the American health care system and other wealthy countries selected for 
analysis. This article will build on those metrics and expand the conversation to focus on 
the elements of the American health care system that are driving up costs without 
improving outcomes, including (1) prices, (2) geographic and racial disparities, (3) 
Medicare and Medicaid, (4) waste, and (5) end-of-life care. Finally, I will provide the 
following suggestions to improve the health care system of the United States: (1) waste 
reduction, (2) negotiated prices, (3) individual mandate reintroduction, (4) Move to 
Opportunity, (5) investing in best practices for efficient and quality care, and (6) 
investing in vulnerable populations and communities. 
The American Health Care System in Comparison 

The United States spends about twice as much as other high-income countries on 
health care despite faring much worse on most measures of health (Papanicolas, Woskie, 
& Jha, 2018). In their article, Papanicolas, Woskie, and Jha evaluated the American 
model in comparison to ten other wealthy countries on 98 indicators across seven 
domains: (1) general spending, (2) population health, (3) structural capacity, (4) 
utilization, (5) pharmaceuticals, (6) access and quality, and (7) equity (Papanicolas, 
Woskie, & Jha, 2018). 
General spending 

The United States spends more than one-sixth (17.8 percent) of its GDP on health 
care, five percentage points more than the next highest spender and nearly double that of 
the United Kingdom and Australia. The U.S. spends more of its health care budget on 
outpatient care and administrative costs than any of the other studied countries 
(Papanicolas, Woskie, & Jha, 2018). 
Population health 

The United States has relatively low rates of smoking and alcohol consumption, 
but the highest obesity rate among wealthy nations. The U.S. also has the lowest life 
expectancies and highest infant mortality rates (Papanicolas, Woskie, & Jha, 2018). 
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Structural capacity 
The United States has the only “voluntary, private employer-based and 

individual-based system” of the wealthy countries studied (Papanicolas, Woskie, & Jha, 
2018, p. 1027). The majority of Americans (55.3 percent) have private insurance as their 
primary form of insurance. The country with the next largest proportion of people using 
private insurance as their primary form of insurance is Germany at 10.8 percent 
(Papanicolas, Woskie, & Jha, 2018). 
Utilization 

The American health care system costs more than the health care systems of all 
other wealthy countries, but utilization rates are similar; however, Americans spend less 
time in hospitals than residents of other countries and get fewer hip replacement 
surgeries (Papanicolas, Woskie, & Jha, 2018).  
Pharmaceuticals 

The United States has the highest level of pharmaceutical spending per capita. 
The mean per-capita spending level for the eleven wealthiest countries is $749 per year, 
but Americans spend $1443 (Papanicolas, Woskie, & Jha, 2018). 
Access and quality 

The United States is the only wealthy country in which a sizeable portion of the 
population (approximately 10 percent) lacked coverage for basic health care services. 
Even for those who receive care, American hospitalization rates are among the highest in 
the world (Papanicolas, Woskie, & Jha, 2018). 
Equity 

Adjusted for need, the United States has the most inequitable access to physicians 
of any wealthy country in the world. Americans also have the highest rate of unmet need: 
22.3 percent of the population has missed a consultation because of cost, compared to an 
average of 9.4 percent across wealthy countries (Papanicolas, Woskie, & Jha, 2018). 
Drivers of High Costs Without Commensurate Outcomes 

Papanicolas, Woskie, and Jha clearly demonstrate that the United States is failing 
across most important health care indicators, despite spending more than other countries 
with similarly robust economies. There has been much written about the shortcomings of 
the American system, but its root causes are less clearly understood. In this section, I will 
expand on Papanicolas, Woskie, and Jha’s research to analyze what is driving the 
inefficiencies of the United States health care model. The five components of the 
American health care system that I will consider are (1) prices, (2) geographic and racial 
disparities, (3) Medicare and Medicaid, (4) waste, and (5) end-of-life care. 
Prices: Everything Costs More 

The most unique element of the American health care system is the exorbitant 
price of nearly everything. Americans use health care services at approximately the same 
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rate as citizens in most other wealthy countries (Kliff, The problem is the prices, 2017). 
Americans go to the doctor half as many times per year as the Dutch and one-third as 
often as the Japanese, and have shorter stays in the hospital (Kliff, The problem is the 
prices, 2017). Therefore, the cost of each service provided must be higher to explain why 
the American system costs so much more than other countries. The data prove this to be 
the case: MRIs, for example, cost $1119 on average in the United States, compared to 
$503 in Switzerland and $215 in Australia (Kliff, 2017b). American hospitals charge up 
to a 1000 percent markup on basic services as well (60 Minutes, 2015). 

Drug prices are particularly high. Per capita spending on prescription drugs was 
$858 in the United States in 2013, compared to an average of $400 among 19 other 
wealthy countries (Kesselheim, Avorn & Sarpatwari, 2016). Driving this trend is market 
exclusivity, granted by the Food and Drug Administration, which provides a monopoly 
for manufacturers of certain drugs, allowing them to set high prices without a fear of 
competing with substitutes (Kesselheim, Avorn & Sarpatwari, 2016). With increasing 
frequency, large pharmaceutical firms are purchasing all the makers of a particular drug, 
allowing them to use monopoly power to control prices (Healthcare Triage, 2015). This 
trend refutes the commonly made argument that high drug prices are necessary to 
incentivize and fund research and development of new drugs. Generally, the companies 
raising the prices are not the ones that developed the drugs (Healthcare Triage, 2015). 
Indeed, “there is no evidence of an association between research and development costs 
and prices; rather, prescription drugs are priced in the United States primarily on the 
basis of what the market will bear” (Kesselheim, Avorn & Sarpatwari, 2016). 

Past efforts to address the price crisis in the American health care system have 
been largely ineffective. The Affordable Care Act (ACA), for example, set out to bend 
the cost curve downward. However, in order to win industry support, the Obama 
Administration abandoned plans for medical malpractice reform, negotiated drug prices, 
and other cost-control mechanisms (60 Minutes, 2015). Consumers pay a lower price 
because of the ACA, but true unit prices did not decrease and are actually increasing in 
some cases (Kliff, 2017b). The Trump Administration has failed to act on this issue and 
has even ushered in reforms that increased systemic costs. For example, the effective 
repeal of the individual mandate of the ACA will exacerbate the threat of adverse 
selection in private insurance markets -- without a requirement that everyone who is able 
to purchase insurance does so, markets will become concentrated pools of risk that only 
include heavy utilizers of services who drive up costs. Insurers will be forced to increase 
premiums in response, driving even more young and healthy people out of the 
marketplaces. The spiral of increasing premiums will not increase the price of individual 
services, but will drive up costs across the American health care system (Kliff, 2017a). 
Geographic and Racial Disparities 

The most significant driver of the high costs in the American system might be 
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high prices, but the primary reason why average outcomes are worse than other wealthy 
countries is because of massive geographic and racial disparities. Despite the metrics that 
would point to a broken American health care system, wealthy people in the United 
States actually do quite well: their lives are long, their babies are healthy, and their 
treatment options when they get sick are robust (Dickman, Himmelstein & Woolhandler, 
2017). Although these statistics are encouraging, they also indicate that outcomes for 
lower-income Americans are particularly poor since average American outcomes are 
worse than other wealthy countries. Disparities occur along racial and geographic lines. 

Being black in America comes with a suite of inherent risks and disadvantages, 
many manifesting in health outcomes. From pregnancy to the end of life, black 
Americans suffer disproportionately. Black women are 43 percent more likely to 
prematurely deliver their babies than white women, and up to three times as likely to 
have their babies dangerously early (Belluz & Hoffman, 2015). The crisis transcends 
wealth lines: black women with advanced degrees are more likely to lose their babies 
during pregnancy or birth than white women with less than an eighth-grade education 
(Villarosa, 2018). Once born, black children continue to suffer: they are more likely to 
have asthma and poorer oral health (Belluz & Hoffman, 2015). As they become adults, 
black Americans are more likely to be obese and are more susceptible to diseases like 
diabetes (Belluz & Hoffman, 2015). Black women are 40 percent more likely to die of 
breast cancer than white women (Belluz & Hoffman, 2015). Black Americans have the 
highest HIV rates of all races in the United States, a disturbing trend that is especially 
pronounced in gay and bisexual black men (Villarosa, 2017). If current trends continue, 
one in every two black gay and bisexual American men will be infected with HIV 
(Villarosa, 2017). If the United States’ population of gay and bisexual black men were a 
country, it would have a higher rate of H.I.V. infections than any other country in the 
world (Villarosa, 2017). The risks of other diseases are higher at the end of life as well: 
black people have the highest death rates from stroke, hypertension, and colorectal 
cancer (Belluz & Hoffman, 2015). Aggregating these effects, black men in America live 
five fewer years on average than white men and black women live four fewer years than 
white women (Belluz & Hoffman, 2015). Black people do not have a genetic 
predisposition to be unhealthier; they are simply stuck in a failing system. 

Geographic disparities in health oftentimes overlap with racial differences in 
outcomes, but can present unique challenges as well. In many cases, communities 
predominantly populated by people of color have the worst health outcomes 
nationally(?). However, there are also examples of communities with large minority 
populations that are thriving economically and living long and healthy lives. There are 
also largely white areas that are filled with sickness and early death. For example, 
Grundy – a mostly white town in rural Virginia – has comparable health outcomes to 
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Bangladesh: people die five years earlier than they should, one third of people smoke and 
one third are obese (Khazan, 2015). Grundy is not alone, either: people in economically 
destitute rural communities across the United States are dying. For rural white women in 
their late 40s, for example, the death rate has increased by 30 percent (Achenbach & 
Keating, 2016). Being white does not save these people from early death; the economic 
desperation of their community traps them in a concentrated pocket of sickness and 
suffering. 

Still, the most egregious failures of the American health care system can be 
noticed in the lethal interaction between racial and geographic influences on health. 
Many of the worst health outcomes in the United States can be found in poor black 
neighborhoods. These areas have the highest mortality rates in the country, but the cause 
is not drug overdoses or even gunshot wounds: it is chronic conditions and diseases, such 
as stroke, diabetes, high blood pressure, kidney disease, and certain types of cancer 
(Epstein, 2003). The problems that afflict black Americans throughout their lives are 
exacerbated in particular communities as well. In Westchester County (New York), for 
example, the black infant death rate is nearly three times as high as the rate for the 
country overall (Epstein, 2003). If you are young and black in a community in Harlem, 
central Detroit, the Southside of Chicago, or Watts, you are just as likely to die by 45 as 
whites do by 65 across the United States (Epstein, 2003). Health trajectories are so poor 
for black men in Harlem that you would be more likely to live to 65 if you grew up in 
Bangladesh (Epstein, 2003). Even in large cities that have some healthy areas, the 
neighborhoods that black people live in tend to be sicker. For example, Louisville has 
some affluent areas with high life expectancies, but black people in the low-income parts 
of the city have expected health outcomes that are far worse than national averages 
(Adelman, 2008). These trends in poor black communities are “caused not be genes, but 
by something else. That something else may come down to geography” (Epstein, 2003). 

There are numerous factors that make communities like Harlem and Watts so 
notoriously inhospitable to healthy lives. One possible explanation is that these 
concentrated pockets of poverty are incubators of stress. People who live in such places 
are exposed to racism, violence, difficult family situations, and other stressors that have 
“weathering” effects on the victims: constant exposure to stress hormones from fears like 
the possibility of being apprehended by a police officer without having committed a 
crime damage the immune system, brain, and other organs (Epstein, 2003). Growing up 
in these conditions – and being exposed to what Dr. Nadine Burke Harris calls Adverse 
Childhood Experiences (ACEs) – people are more likely to experience worse health 
outcomes (Harris, 2015). 

Another cause is deprivation, the visible lack of resources that are necessary for 
healthy lives. Poor neighborhoods, for example, have three times as many bars as rich 
neighborhoods (Epstein, 2003). Large numbers of bars are associated with higher levels 
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of drinking and worse health outcomes. In addition, white communities are four times as 
likely to have a grocery store with fresh food than black communities (Epstein, 2003). 
People who lack access to fresh food are more likely to have unhealthy diets. Poor 
neighborhoods also tend to have fewer parks, and the ones that exist are generally 
dangerous (Epstein, 2003). Children who cannot play in parks are at a higher risk of 
getting insufficient exercise. Even if residents in poor, black communities wanted to be 
healthy, many lack the ability to do so. 

The racial and geographic breakdowns of health outcomes in the United States 
tell the tale of two Americas: one in which wealthier and whiter communities live long 
and healthy lives, and another in which sickness and early death are pervasive. To 
analyze the American health care system by looking at overall averages is a critical 
mistake: it obscures the data that paint a picture of a country filled with citizens who are 
suffering. If the United States wants to improve the outcomes that it gets for the money 
that it spends on health care, the largest gains can be realized by focusing on the most 
vulnerable groups of citizens.  
Medicare and Medicaid 

In the United States, like other wealthy countries, the government pays for the 
health care of some of its citizens. Unlike all of the other countries that Papanicolas, 
Woskie, and Jha profiled, however, the United States government does not provide 
health insurance to the majority of the population. Over 55 percent of insured Americans 
are covered by their employer (Healthcare Triage, 2014). Although the government only 
insures one-third of the population, it pays two-thirds of overall health care costs 
(Healthcare Triage, 2014). This ratio immediately indicates that there are likely 
inefficiencies in Medicare and Medicaid, the two primary programs through which the 
United States government insures elderly and poor Americans, respectively. 

The data confirm that Medicare and Medicaid have a large and growing cost-
containment challenge. Medicare’s overall share of GDP is expected to grow by over 25 
percent between 2013 and 2030 and it will consume an additional 1.4 percent of the 
federal budget (Blumenthal, Davis, & Guterman, 2015). Medicaid’s prospects are even 
worse: spending is expected to double between 2015 and 2023, to approximately $919 
billion (Iglehart & Sommers, 2015). Due to inefficiencies in each system, high levels of 
spending are not leading to better health outcomes. Medicare is “structurally complex 
and fragmented,” requiring senior citizens to select several plans to cover different 
services – each with their own set of “rules, regulations, premiums, copays, and 
deductibles” (Blumenthal, Davis, & Guterman, 2015, p. 671). Medicare recipients with 
low or moderate incomes can face large financial burdens in attempting to supplement 
their coverage, causing America’s senior citizens to be twice as likely as the elderly in 
other countries to report having problems accessing health care because of costs 
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(Blumenthal, Davis, & Guterman, 2015). Medicaid is also failing its patients in quality of 
care: recipients have worse health outcomes than those with private insurance and have 
even been shown to have worse outcomes than people without any insurance (Iglehart & 
Sommers, 2015). 

There are several explanations for the inefficiencies of Medicare and Medicaid. 
Financial incentives that reward providers for volume of care provided often result in 
patients receiving low-value care or, as Dr. Atul Gawande describes it: “no-value care” 
(Gawande, Overkill, 2015). Researchers identified 26 tests or treatments that have no 
benefit or are outright harmful and found that 25 to 42 percent of Medicare patients 
received at least one of these tests or treatments in a single year (Gawande, Overkill, 
2015). Additionally, the health care industry leaders have managed to maintain strict 
limits on the government’s ability to negotiate prices, neutralizing the potential 
bargaining power that would otherwise naturally emanate from the size of Medicare and 
Medicaid (Healthcare Triage, 2013). Administrative costs are also excessively high 
(Healthcare Triage, 2013). Taken together, these factors are contributing to government 
programs that are continuously consuming larger portions of the federal budget without 
significantly improving the health of their beneficiaries. 
Waste 

Low- and no-value care are not phenomena unique to Medicare. There are 
examples of waste that permeate throughout the American health care system, driving up 
costs while contributing little to people’s health. In 2010, waste accounted for 30 percent 
of health care spending, representing billions of dollars overall (Gawande, Overkill, 
2015). Dr. Gawande identifies three trends that are leading to unnecessary care: over-
testing, over-diagnosis, and over-treatment (Gawande, Overkill, 2015). Advances in 
medical technology have significantly increased the average longevity of human lives. 
However, a belief is starting to percolate among patients that testing for everything, 
regularly, is at least harmless. However, it is not. There is radiation from advanced 
imaging scans and an increased likelihood of false positives (Gawande, Overkill, 2015). 
This trend of over-diagnosis is not saving lives: in recent years, detection of breast, 
thyroid, and prostate cancer has increased significantly, but there has only been “a tiny 
reduction in death, if any” (Gawande, Overkill, 2015). Instead of improved outcomes, the 
main consequence of over-diagnosis has been over-treatment, which has become the 
single largest cause of health care spending waste (Gawande, Overkill, 2015). Waste is 
the ultimate manifestation of the twin pillars of America’s health care crisis: it represents 
substantial spending with no benefits to patients at all. 
End-of-Life Care 

Although Papanicolas, Woskie, and Jha effectively describe the generally high 
costs of the American health care system, they do not narrowly focus on where those 
costs are concentrated. Currently, a significant amount of health care spending in the 
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United States occurs in the final year of a person’s life. Patients requiring around-the-
clock care can spend upwards of $250,000 per year solely in pay for caregivers (Henig, 
2013). Similarly to other domains of the American health care system, high levels of 
spending are not improving outcomes. In fact, quality of life can be tragically low in an 
individual’s finals months, weeks, and days. Instead of focusing on what matters to their 
patients – values like a sense of spirituality, existential peace, love, and comfort – doctors 
are focused on prolonging their lives (Miller, 2015). The economic costs of these 
decisions are high and the human costs are even higher (Jennings, 2015). 

In 1900, the average life expectancy in the United States was approximately 47 
years. Today, it is approximately 79 years (Emanuel, 2014). Increases in life 
expectancies during the first half of the 20th century came primarily from vaccines, 
antibiotics, and other treatments that saved the lives of babies and people in their early 
years (Emanuel, 2014). However, recent increases in longevity have been “achieved 
mainly by extending the lives of people over 60. Rather than saving more young people, 
we are stretching out old age” (Emanuel, 2014). As life expectancies have risen, so have 
the number of unhealthy and expensive years that people live (Navasky, 2006). Physical 
functioning erodes, prevalence of stroke-induced disability increases, and Alzheimer’s 
rates skyrocket (Emanuel, 2014). The marginal costs of additional days, weeks, and years 
at the end of life are high: they are straining the health care system and causing the 
elderly to spend their final moments suffering. 
Improving the System: Potential Fixes for the Problems Plaguing American Health 
Care 

Given health care’s large role in the American economy, it is ripe for reform. 
There are six channels for improving the health care system in the United States: (1) 
waste reduction, (2) negotiated prices, (3) individual mandate reintroduction, (4) Move to 
Opportunity, (5) best practices for efficient and quality care, and (6) investing in 
vulnerable populations and communities. 
Waste Reduction 

The pervasive waste that runs throughout the American health care system 
represents low-hanging fruit that can improve outcomes and reduce costs. This work is 
already being done in places like Salt Lake City, where the Intermountain Medical 
Center has effectively limited costly and medically unnecessary procedures like elective 
C-section births (Weisberg, 2012). Reducing low- and no-value care has significantly cut 
Intermountain’s costs without sacrificing any quality of care. This model can be scaled 
nationally: by eliminating waste – including administrative expenses and fraud – the 
United States government can save enough money to fund the entire national budget for 
K-12 education every year (Gawande, Overkill, 2015). Reducing waste will not only 
improve the health care system, but will also free up money to fund other priorities. 
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Negotiated Prices 
The most significant driver of the overall high costs of the American health care 

system is the unreasonably high prices of drugs and other treatments. By applying 
downward pressure to these prices, systemic costs can be reigned in. The most important 
way to achieve lower prices will be to allow for negotiation with private firms. The 
health care lobby has effectively blocked past efforts to allow the government to use its 
bargaining power with Medicare and Medicaid to negotiate lower prices (Kliff, 
Everything you need to know about Obamacare, 2017). Breaking through this barrier 
could unlock significant improvements in the health care system. 

Several other methods exist for reducing prices. The United States might consider 
the European model, in which drugs are grouped into classes by their medical purpose, 
and a reference price is used for each class (Healthcare Triage, 2016). All the 
pharmaceutical companies that produce a drug in that class must keep their prices near 
the reference price or they will lose customers to their competitors (Healthcare Triage, 
2016). However, new drugs that are developed get placed into new classes with different 
reference prices, incentivizing innovation (Healthcare Triage, 2016). Reference pricing 
could be used for other expenditures in health care as well, like medical devices and 
other treatments. 

Another method would be to expand access to generic drugs, which will inject 
competition into pharmaceutical marketplaces and drive down costs (Kesselheim, Avorn, 
& Sarpatwari, 2016). There could be more stringent requirements for pharmaceutical 
companies to receive and retain exclusivity rights, and shorter windows for such rights 
(Kesselheim, Avorn, & Sarpatwari, 2016). Other methods include the generation of more 
evidence about comparative cost-effectiveness for therapeutic alternatives to certain 
drugs and enhanced methods of informing patients, prescribers, payers, and policymakers 
about treatment options (Kesselheim, Avorn, & Sarpatwari, 2016). 
Individual Mandate Reintroduction 

By effectively eliminating the individual mandate from the Affordable Care Act, 
the Trump Administration has destabilized private health insurance markets in the United 
States. The mandate was needed to spread risk across the marketplaces; without it, the 
only people who would be inclined to pay for insurance are those who will most heavily 
utilize the health care system (Kliff, Everything you need to know about Obamacare, 
2017a). Removing younger and healthier people from the marketplaces by eliminating 
the requirement that they purchase insurance will force insurers to compensate by raising 
premiums and reducing the quality of care. People will be priced out of the markets, 
those that remain will pay more for lower-quality care, and systemic costs will rise 
(Kliff, Everything you need to know about Obamacare, 2017a). The only way to 
reasonably address adverse selection within the framework of the existing American 
health care system is to reintroduce the individual mandate. 
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Move to Opportunity 
One promising policy tool for addressing geographic disparities in health 

outcomes is the Move to Opportunity program. Research has found that offering 
vouchers to low-income Americans that would allow them to move from high-poverty 
communities to low-poverty communities leads to lower rates of extreme obesity and 
diabetes (Ludwig, et al., 2011). One way to improve health outcomes in areas like 
Harlem and Watts is to help more people – particularly families with young children – to 
move to places with better health outcomes. Although the causal mechanisms are not 
fully understood by researchers, the data make clear that people who escape highly 
concentrated pockets of poverty are likely to be healthier (Ludwig, et al., 2011). 
Best Practices for Efficient and Quality Care 

Although the American health care system is complex, researchers have collected 
evidence to shed light on best practices that have been proven to reduce costs and 
enhance the quality of care provided. By advancing in the direction of these changes, the 
United States can develop a better model of care. One change is to have insurers link 
health care provider payments to performance: “the more money the hospital exceeds its 
cost-reduction and quality-improvement targets, the more money it can keep. If it misses 
the targets, it will lose tens of millions of dollars” (Gawande, Big Med, 2012). People – 
all people – respond to incentives. There is no better way to nudge hospitals to contain 
costs and provide better care than to reward them for doing so, or make them pay if they 
do not. Greater investments can be made in incremental care, focusing on patients’ health 
over time instead of only engaging in crisis management (Gawande, The Heroism of 
Incremental Care, 2017). 

Another shift in payment structures could be to move towards hospital networks 
that are also insurance providers. In this arrangement, a strong emphasis is placed on 
avoiding low- and no-value care because the hospital, also the insurer, would ultimately 
foot the bill for an unnecessary procedure (Weaver, 2015). In this arrangement, the 
medical staff is part of the business model, causing everyone in the system to be asking 
how they can provide better care at a lower cost (Weaver, 2015). 

Other changes are less drastic, but their impacts can be significant. Giving 
patients greater email and online support from clinicians will “enable timelier advice and 
reduce the need for emergency-room visits” (Gawande, Big Med, 2012). Hospitals and 
providers should transition to electronic medical records to reduce waste and improve 
efficiency (Weaver, 2015). Smartphone apps can be developed to coach the chronically 
ill to manage their diseases (Gawande, Big Med, 2012). Extensive data on patient 
outcomes can be shared with doctors within a hospital to foster collaboration and 
incentivize cost containment and high-quality care (Weaver, 2015). Taken together, these 
reforms show what is possible in the health care system: by embracing the power of data 
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and following the evidence where it leads, the United States can build a model that 
emphasizes wellness and saves substantial amounts of money. 
Invest in Vulnerable Populations and Communities 

Move to Opportunity can make a difference for recipients, but the scope of its 
potential impact is limited: it would not be feasible to move large segments of every poor 
community in the United States into wealthier areas. Even if it were possible, the 
communities left behind would fall into greater disrepair. To seriously reduce inequities 
across racial and geographic lines in the United States, larger-scale reforms will be 
needed: beyond making changes to the health care system, entire economic systems must 
be reformed. The federal government must make substantial investments in revitalizing 
broken communities. Students need better schools, adults need opportunities for work 
that pays a living wage, and everyone needs access to decent housing options. The only 
way to fix the most deep-rooted and seemingly intractable problems in the American 
health care system is to make systemic changes at an even higher level than the health 
care system itself. 
Conclusion 

The extensive costs of the American health care system will continue to constrain 
our abilities to improve health outcomes, address rising deficits, and resolve other 
domestic challenges. Increasing amounts of money are being spent to sustain a system 
that is providing below-average health outcomes. This memorandum expanded on 
research from Irene Papanicolas, Liana R. Woskie, and Ashish K. Jha to discuss five 
crucial challenges facing the American health system: (1) prices, (2) geographic and 
racial disparities, (3) Medicare and Medicaid, (4) waste, and (5) end-of-life care. There 
are six ways to improve the system that will control costs and increase the quality of 
care: (1) waste reduction, (2) negotiated prices, (3) individual mandate reintroduction, (4) 
Move to Opportunity, (5) best practices for efficient and quality care, and (6) investing in 
vulnerable populations and communities. Some of these changes will be more feasible 
than others, and it is unlikely that everything can be fixed, but the only option that should 
be off the table is inaction. 
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Racial Justice at the Ballot Box 
 
By Claire Guthrie Gastañaga, Executive Director of the ACLU Virginia 

 
We must begin any talk of racial justice at the ballot box by recognizing the 

injustice of Virginia’s history of overt, substantial, and violent discrimination against 
minority voters, as a group and individually. 

We should start with the understanding that neither Virginia nor the United States 
has yet subscribed to true universal suffrage – a guaranteed right to vote for everyone 
that cannot be abridged by law.  
The History 

The fight to gain voting rights for everyone has been long and fraught since the 
inception of the United States. At the country’s beginning, the right to vote was only 
bestowed on white property-owning men. After the Civil War in 1870, the 15th 
Amendment to the Constitution established that the right to vote in federal elections 
could not be denied based on race. It was not until 1920 that a constitutional amendment 
was ratified that prohibited denial of the vote based on sex.1 Finally, the 26th 
Amendment to the Constitution, ratified in 1971, lowered the voting age for federal 
elections to 18. 

Virginia in particular has a long and sad history of using every means available to 
deny its minority citizens the right to participate in the political process. For three 
decades following the Civil War, Virginia’s constitution provided for universal suffrage 
for men, and Virginia sent an African American to Congress in the last decade of the 
19th Century.2 At the turn of the century, however, Virginia joined other southern states 
in a concerted effort to disenfranchise black voters.3 

A “paramount concern” that gave rise to the 1902 Virginia Constitution was the 
disenfranchisement of African American voters:  

                                                
1*Based on a speech delivered October 13, 2017 at Eyes on Richmond, Reclaiming the Prophetic Voice for 
Justice, St. Paul’s Church, Richmond, Virginia. ©2017 ACLU of Virginia. Free license to use with 
attribution. 
 “[F]ear of large numbers of Negro women voters” fueled opposition to the women’s suffrage amendment 
which was “decisively rejected” by the General Assembly. Robert K. Gooch, Introduction, “Report of the 
Subcommittee for a Study of Constitutional Provisions Concerning Voting in Virginia,” The Poll Tax in 
Virginia Suffrage History: A Premature Proposal for Reform (1941) (Institute of Government, University 
of Virginia 1969) at 5. 
2 Lawson, Black Ballots: Voting Rights in the South, 1944-1969 (Lexington Books, 1999) at 7.  
3 Id. at 11 (“all southern states rewrote their constitutions between 1890 and 1910”). 
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When the 1901 Convention decided on the present voting qualifications, the reason which 
seems to have prevailed with a majority of members was the belief that the Negroes had to be 
excluded from suffrage.4 

In accordance with this belief, the 1902 Constitution conditioned voter registration on the 
payment of a poll tax, the unaided completion of a written application, and the ability to 
answer questions regarding an individual’s “qualifications” as an elector.5 Enabling law 
gave registrars unfettered discretion in judging whether an individual was qualified to 
vote, and some registrars frankly admitted that they acted “on general principle never to 
register a Negro or a Republican.”6 “In Virginia, the effect of the constitutional 
provisions was to reduce the black electorate from 147,000 to 21,000.”7 

The poll tax remained until abolished in federal elections by the 24th Amendment 
to the federal Constitution and invalidated in state elections by passage of the Voting 
Rights Act of 1965 (over the vigorous opposition of Virginia representatives, including 
then chair of the House Rules Committee, Howard W. Smith, “who called it an 
‘unconstitutional’ vendetta against the former Confederate states”).8 

Unfortunately, passage of the Voting Rights Act did not end formal efforts to 
suppress black political influence in Virginia: 
● When the poll tax was made unconstitutional in federal elections by the 24th 

Amendment, the Virginia legislature passed a law to substitute a residency 
certificate9.  

● Multi-member legislative districts became the primary barrier to “black voters 
gaining representation of their choice in southern state legislatures,” including 
Virginia, in the years following passage of the Voting Rights Act.10 Section 5 
objections or lawsuits eliminated multi-member districts in most states in the 
1970s.11 Nonetheless, Virginia continued using multi-member districts through 
the 1980 redistricting cycle until forced to replace them with single member 

                                                
4 “Report of the Subcommittee for a Study of Constitutional Provisions Concerning Voting in Virginia,” The 
Poll Tax in Virginia Suffrage History: A Premature Proposal for Reform (1941) (Institute of Government, 
University of Virginia 1969) at 23. 
5 Id. 
6 Id. at 27 
7 Lawson at 14-15 citing, Virginia Writer’s Project, The Negro in Virginia (Arno Press, 1969) at 240. 
8 Davidson, “The Voting Rights Act: A Brief History, Controversies in Minority Voting: The Voting 
Rights Act in Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 18. See also, 
Lawson at 288-328 (describing legislative consideration of the Voting Rights Act including the active 
opposition by Virginia representatives to the provisions banning poll taxes). 
9 Harman v. Forssenius, 380 U.S. 528, 544 (1965) (residency certificate unconstitutional under the 24th 
Amendment). 
10 Parker, “Racial Gerrymandering and Legislative Reapportionment,” Controversies in Minority Voting: 
The Voting Rights Act in Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 88. 
11 Id.  
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districts by the federal courts. Elam v. Dalton, consolidated with Cosner v. 
Dalton, 522 F. Supp. 350 (E.D. Va. 1981) (three judge court). 

● The 1981 legislative redistricting plan also incorporated other measures designed 
to diminish or retard minority voter choice. For example, the 1981 plan for 
redistricting the Virginia legislature, “cracked,” “stacked” and “packed” black 
voters to reduce their growing political strength. The 1981 plan split up, i.e., 
“cracked,” four majority black counties in Southside that had been in one 
legislative district and distributed their voters among five separate majority-white 
legislative districts.12 White voters in Colonial Heights were added, i.e., 
“stacked,” on the black majority in Petersburg changing a black majority district 
into a 56-percent white single-member House District.13 The 1981 plan also 
“packed” black voters in Hampton and Newport News into a single member 
legislative district that was 75-percent black instead of creating two majority-
black districts in these two cities.14 

● As recently as 1996, the United States Supreme Court was asked by one of the 
state’s two major political parties to exempt from preclearance requirements the 
charging of a fee to participate in its candidate nominating procedures that was 
the functional equivalent of a poll tax. Morse v. Republican Party of Virginia, 
517 U.S. 186 (1996). The party did not contest that the fee had a potential for 
discrimination against minority voters but argued it should be allowed to impose 
the fee without seeking preclearance because it was not “acting under authority” 
granted by the Commonwealth. Morse, 517 U.S. at 195. 
The Supreme Court rejected the party’s argument and held: 

The imposition by an established political party - that is to say, a party authorized by 
state law to determine the method of selecting its candidates for elective office and 
also authorized to have those candidates' names automatically appear atop the 
general election ballot - of a new prerequisite to voting for the party's nominees is 
subject to 5's preclearance requirement. Morse, 517 U.S. at 219.  

These “legal” efforts to ensure disenfranchisement of black voters were 
accompanied by active intimidation, fraud, and overt acts of terror designed to further 
discourage black voters.15 

This unfinished history is what led Virginia to be a specific target of the Voting 
Rights Act in 1965,16 and it is why Virginia remained covered border to border until the 

                                                
12 Parker at 91-92 n.26.  
13 Parker at 96 n. 37. 
14 Parker at 99 n. 
15 Lawson at 7, 15-16.  
16 Virginia was one of only seven states determined in 1965 to be covered in their entirety by § 5 of the 
Voting Rights Act. 30 Fed. Reg. 9897 (1965); Morse, 517 U.S. at 193 n.6. 
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Supreme Court invalidated preclearance in Shelby County v. Holder 570 U.S. 529 
(2013). Morse, 517 U.S. at 193. 

Congressional and legislative districts drawn in 1991 and 2001 continued the 
history of line drawing designed to limit minority influence by packing, cracking and 
stacking. Aided by computer software that allows maps to be drawn and redrawn in 
seconds using data down to census blocks, legislatures in Virginia, North Carolina, and 
other states have made a new “art” out of choosing their voters to the maximum 
advantage of incumbents and parties and in derogation of the interests of the people and 
communities they serve.  
The Present 

Until 2013 when the U.S. Supreme Court gutted the Voting Rights Act (VRA) in 
the Shelby case, elected officials in Virginia and other states that previously had engaged 
in intentional discrimination against minority voters were prohibited and deterred from 
enacting barriers to the ballot box without federal review and approval. Since 2013, 
however, Virginia has passed a strict ID law that requires voters to present an approved, 
valid photo ID to vote, and legislators have not been shy about introducing other voter 
suppression bills. In addition, unlike other states, no meaningful reforms have passed the 
legislature. Virginia severely limits the ability to vote absentee, requiring an “excuse” in 
every case,17 and there is no provision in the state constitution guaranteeing the right to 
vote. 
Felon Disenfranchisement 

Despite some reforms in the past few decades, the United States remains one of 
the strictest countries in the world in denying the right to vote due to otherwise qualified 
voters who have been convicted of felonies. The war on drugs and increased felonization 
of crimes has meant that the total number of Americans banned from voting because of 
felony convictions has nearly doubled since 1996, from 3.3 million to an estimated 6.1 
million in 2016.18 This is still the case even though many states pared down their 
disenfranchisement provisions or implemented reforms to their restoration of rights 
process. Most disenfranchised Americans —77 percent — are not incarcerated. That 
means that less than one-fourth of disenfranchised Americans are in prison and 4.7 
million disenfranchised adults live, work, and pay taxes in their communities yet are 
banned from voting.  

                                                
17 The General Assembly considered and passed legislation to grant only to those voters who could vote in 
person the last week of the election a 7-day privilege to vote absentee without an excuse As of March 4, 
2019, the Governor has not acted on the legislation (HB 2970 and SB 1026). 
18 The Sentencing Project, 6 Million Lost Voters State-Level Estimates of Felony Disenfranchisement, 
(October 16, 2016), Christopher Uggen, Ryan Larson, and Sarah Shannon, available at: 
http://www.sentencingproject.org/publications/6-million-lost-voters-state-level-estimates-felony-
disenfranchisement-2016/. (Unless otherwise noted, all statistical data comes from this resource.) 
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After Reconstruction, Virginia codified felony disenfranchisement laws that 
explicitly targeted African-American to diminish their electoral strength.19 The felon 
disenfranchisement provision is entrenched in racially discriminatory Jim Crow era laws 
and policies.20 Like poll taxes, literacy tests, grandfather clauses, all-white primaries, 
felony disenfranchisement laws were intentionally manipulated during Reconstruction to 
exclude African-Americans from the political process in Virginia. 

According to a Brennan Center Report on Racism and Felony 
Disenfranchisement, “before the Civil War, most states already had some form of 
disenfranchisement on the books, but these new laws were significantly broader, 
imposing disenfranchisement as a consequence for all felonies, rather than only a few 
select crimes. In rapid succession between 1865 and 1880, at least 13 states — more than 
a third of the country’s 38 states — enacted broad felony disenfranchisement laws. Once 
these broad disenfranchisement laws were on the books, racist politicians could also 
enforce them in a deliberately discriminatory manner.” 21 

For example, in 1876 Virginia broadened its felony disenfranchisement law to 
encompass petty theft, or “petit larceny,” a crime of which white politicians believed 
black citizens could be easily convicted. The next year, the legislature passed a law 
requiring that lists of voters convicted of any of the new, broader array of 
disenfranchising crimes be delivered to county registrars. Applied “almost exclusively to 
the detriment of African American voters,” the law facilitated racist politicians’ attempts 
to selectively enforce disenfranchisement. “We publish elsewhere a list of negroes 
convicted of petit larceny,” a Richmond-based newspaper advertised several years later, 
advising that “Democratic challengers should examine it carefully.”22 

Virginia is the fifth worst state in the nation for felony disenfranchisement. The 
disenfranchisement rate for all Virginians is 7.8 percent, as more than 500,000 people 
cannot vote. 53 percent of those people are estimated to be African Americans. The 

                                                
19 Attorney General Eric Holder Delivers Remarks on Criminal Justice Reform at Georgetown University 
Law Center (Feb. 14, 2014), available at: https://www.justice.gov/opa/speech/attorney-general-eric-holder-
delivers-remarkson-criminal-justice-reform-georgetown.  
20 Dale Ho, Virginia Needs to Fix Its Racist Voting Law, N.Y. Times (July 19, 2016)), available at: 
https://www.nytimes.com/2016/07/19/opinion/virginia-needs-to-fix-its-racist-voting-law.html  
Brent Staples, The Racist Origins of Felon Disenfranchisement, N.Y. Times (Nov. 18, 2014), available at: 
https://www.nytimes.com/2014/11/19/opinion/the-racist-origins-of-felon-disenfranchisement.html?_r=0  
21 Kelly, Erin, Racism & Felony Disenfranchisement: An Intertwined History, Brennan Center for Justice, 
at 2 n.22 and 23. Available at https://www.brennancenter.org/publication/racism-felony-
disenfranchisement-intertwined-history 
22 According to the Richmond State and the Petersburg Index and Appeal, Virginia’s petty crimes 
provision [a law disenfranchising people for having committed various minor crimes], along with the poll 
tax, effected ‘almost … a political revolution’ in cutting down the black vote. Kousser, “Undermining the 
First Reconstruction: Lessons for the Second,” Controversies in Minority Voting: The Voting Rights Act in 
Perspective (Grofman and Davidson, Eds., The Brookings Institution, 1992) at 35 n.31. 
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result is that today, nearly 22 percent of African-Americans in Virginia are permanently 
banned from voting, or one in every five African-Americans. As the disproportionate 
representation of African-Americans in the criminal justice system has grown, so has 
impact on disenfranchisement rates. 

The ACLU of Virginia worked in collaboration with the Virginia NAACP, New 
Virginia Majority and others for more than a decade to persuade Virginia governors to 
make it easier for the disenfranchised to get their voting rights back. Governors Warner, 
Kaine, and McDonnell all made positive contributions and improvements to the process. 
Governor McAuliffe accepted our recommendation to restore rights to classes of felons 
by executive order, an action that resulted in a lawsuit challenging his authority. 
Although the Virginia Supreme Court decided the case against him,23 Governor 
McAuliffe went on individually to restore the rights of more than 175,000 people.  

Nonetheless, there is a disturbing reality attendant to the recent increase in mass 
incarceration with its disproportionate impact on people of color. Given the increasing 
numbers of people convicted of felonies and the racism inherent in the criminal justice 
system, it is now clear that Virginia will not truly purge the intentional racism of the 
felon disenfranchisement provision in our constitution until we amend the constitution to 
delete it. 

Data released by the Governor’s office show that, because of the racially defined 
consequences of mass incarceration, the majority of the people whose rights are now 
being restored are white, while a majority of those continuing to be disenfranchised are 
black.24 So, because of age, the date of conviction, and the length of time since a 
person’s sentence was completed, the more aggressive a governor is in addressing the 
voting rights of those currently disenfranchised the larger the percentage of those 
remaining disenfranchised will be African American. 

So, what’s the solution? 
Guaranteeing a Right to Vote that Cannot be Abridged by Law 

Voting is a cornerstone of our democracy. So much so that the right to vote is 
mentioned more times than any other right in the U.S. Constitution. Yet, there is no 
explicitly affirmative “right to vote” provision in either the federal or Virginia 
Constitution. Courts and legislatures do not always treat the vote as a fundamental right 
when deciding cases or passing laws, especially for citizens most directly impacted. Like 

                                                
23 Howell v. McAuliffe, 788 S.E.2d 706 (Va. 2016) See critique of the decision at Howell v. McAuliffe, 130 
Harv. L. Rev. 1970 (May 10, 2-17) 
24 Office of the Governor, News Release, May 11, 2016, Analysis: Virginians Whose Voting Rights Have 
Been Restored Overwhelmingly Nonviolent, Completed Sentences More Than A Decade Ago, 
https://www.governor.virginia.gov/newsroom/all-releases/2017/mcauliffe-administration/headline-826616-
en.html 
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other fundamental rights that never disappear, the right to vote should be guaranteed 
without exception. No person should be denied the fundamental right to vote. 

It is time we made clear that the vote is inherent to citizenship, the essential 
building block of civic life in our democracy, and it belongs to the people, not the 
government they elect.  

In Virginia, it is no longer okay to allow government to decide who gets to vote. 
Every citizen in Virginia, including those incarcerated, are governed by the same laws. If 
every citizen is governed by the same laws, it stands that everyone has the right to vote in 
choosing who represents them.  

Virginians and Virginia legislators must resist any effort to tinker with the current 
felon disenfranchisement provision. It would be disastrous to pass a flawed constitutional 
proposal that would permanently reinstate insurmountable hurdles and a modern-day poll 
tax on the right to vote. Mandatory repayment of financial costs, a modern-day poll tax, 
criminalizes poverty and exacerbates the racially disparate impact of felony 
disenfranchisement. All citizens should be able to exercise their fundamental right to 
vote without restriction. Full citizenship requires the ability to have a voice in 
government.  

The only answer is to enact a concise constitutional amendment that: 1) repeals 
the felony disenfranchisement provision; and 2) inserts an affirmative right to vote in 
Virginia that cannot be abridged by law. This proposal would ensure that all qualified 
individuals who reside in Virginia, who are U.S. citizens and who are at least 18 years of 
age, have the fundamental right to vote.  

Amending the constitution is a difficult process in Virginia. Here is what must 
happen: 

• A	proposal	first	must	pass	the	House	of	Delegates	and	the	Senate.	
• After	an	intervening	election	of	the	House	of	Delegates,	the	identical	wording	

of	the	proposed	amendment	must	pass	both	chambers	a	second	time.	
• The	amendment	must	be	approved	by	Virginia	voters	by	referendum.	

This will be a long process, and it is the only way to bring racial justice to voting 
in Virginia. 
In America, every vote is supposed to count. Enshrining a guaranteed right to vote in the 
Virginia constitution is the only way to ensure that all citizens have their voice heard in 
our democracy and a way to influence the laws that govern them. Further, a guaranteed 
right to vote would incentivize elected officials to be more accountable to all of us.  

“All of us” includes individuals who are incarcerated in jails and prisons. 
Allowing the government to deny the fundamental right to vote to an entire class of 
individuals is alarming to democracy. This is especially concerning as incarceration rates 



36 Virginia Policy Review 
 

have risen exponentially in recent decades and has Virginia has chosen to elevate more 
and more crimes to felonies.  

Even more disturbing is the fact that in Virginia when the lines for electoral 
districts are drawn prison populations are included but those individuals are denied the 
right to vote. Allowing prisoners to vote would make elected officials more accountable 
to all their constituents in their districts instead of that population simply being ignored. 
Prisoners often have very real concerns about poor prison conditions, inadequate medical 
care, and lack of mental health treatment that should be addressed by policy makers. 
These issues affect public safety, and elected officials should be accountable to their 
entire constituency for addressing them. 

There is no security or other reason to ban voting by people convicted of felonies 
while they are serving time. Virginia already authorizes absentee voting by mail for 
people convicted of misdemeanors who are in jail, and many European countries and 
some others around the world facilitate voting within their correctional facilities 
regardless of type of conviction.25 In addition, two states, Maine and Vermont, and 
Puerto Rico never take away the right to vote from their citizens at all, and people in 
prison routinely vote in those jurisdictions.  

Permanently stripping the right to vote from people at the time of a felony 
conviction is dehumanizing and adds to the isolation from the society and the laws that 
govern them. The fundamental right to vote should not be conflated with society’s 
imposition of a felony conviction and incarceration. Further, experts have found that 
lower recidivism rates may result from voting and have stated “voting appears to be a 
part of a package of prosocial behavior that is linked to desistance from crime.”26 

When the government denies the right to vote to anyone, it tells them they are 
lesser Americans. When people are told that they are less than full citizens, it hinders 
rehabilitation, which is counterintuitive to the goals of the criminal justice system. If we 
want to rehabilitate people convicted of crimes, most of whom return to their 
communities to be safe and productive citizens, we should encourage civic participation 
while incarcerated and after release. A key component of a prisoner’s rehabilitation in 
becoming a productive citizen is casting a ballot, the most basic building block in 
democratic society.  

Voting is the only “just basis for self-government.”27 Voting is how we decide 
who governs us.  

                                                
25 Chung, Jean, “Policy Brief: Felony Disenfranchisement,” The Sentencing Project, (Jan. 2017), available 
at: http://sentencingproject.org/wp-content/uploads/2015/08/Felony-Disenfranchisement-Primer.pdf 
26 Uggen, C. & Manza, J. (2004). Voting and subsequent crime and arrest: Evidence from a community 
sample. Columbia Human Rights Law Review, 36 (1), 193-215. 
27 https://www.theatlantic.com/national/archive/2012/09/voting-right-or-privilege/262511/ 
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Voting is not a disposable tool for elected officials to use to decide who gets to 
choose them.  

The right to vote should not be used at the whim of the government to reward or 
punish its people. 

Voting in America is an “entitlement” not a privilege.28 The right to vote is 
fundamental to our democracy, and it must be treated as irrevocable. It is not a privilege 
like obtaining a driver’s license. The right to vote ought to be treated in the same respect 
as other fundamental rights in our democracy, such as freedom of religion or speech. The 
act of voting is “perhaps the most politically expressive activity” that any one individual 
can do in our democracy to have their voice heard to who best represents them in 
government.29 

It is time to act to ensure that the right to vote in Virginia is constitutionally 
guaranteed. 
  

                                                
28 http://theusconstitution.org/text-history/1844/shelby-county-post-argument-commentary-voting-rights-
are-american-entitlement 
29 Douglas, Joshua A., Is the Right to Vote Really Fundamental? Cornell J. Law & Policy, Vol. 18, 143 
(2008). 
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The Challenge of Maximizing Program Effectiveness as the Regional Greenhouse 
Gas Initiative's Coalition Expands 
 
By Rebecca Hattar 

 
INTRODUCTION 

Despite—or possibly because of—President Donald Trump's widely publicized 
intention to withdraw the United States from the Paris Climate Agreement (or Paris 
Climate Accords) and his administration's ongoing efforts to dismantle Obama's Clean 
Power Plan (CPP), several state legislatures and governors have remained committed to 
reducing their state's greenhouse gas emissions, in accordance with the original 
objectives of the Accords and the CPP. Irrespective of whether those binding emissions 
reductions requirements remain in place, two additional states, Virginia and New Jersey, 
are expected to join the Regional Greenhouse Gas Initiative (RGGI) in voluntarily 
reducing emissions. RGGI's reasonably anticipated expansion, however, is by no means 
limited to these two states; at least four other states appear to be good candidates for 
linking to the RGGI market. Possible candidates are not limited to U.S. states, as 
Canadian provinces and Mexican states could seek to join RGGI, as well. At first glance, 
the possibility of increased linkage seems desirable, yet close analysis of these high 
growth projection assumptions reveals that RGGI's expansion corresponds with an 
increasing need for program effectiveness; RGGI's administrators enthusiastically 
welcome interested entities, without a concern for the coalition size limitations likely 
associated with RGGI's current governance model. Assuming the RGGI organization 
will not be receptive to the possibility of diminished program effectiveness, RGGI might 
seek to adopt a mechanism for enforcement of emissions reductions commitments. 

This paper comprises four major sections. In Part I, I review the basic design 
elements of cap-and-trade programs and the RGGI program in particular. The first 
section has two subsections, which consist of (1) a discussion of a cap-and-trade 
program's general function, and (2) an overview of longstanding cap and trade programs. 

Part II investigates and evaluates Virginia's imminent emission market linkage 
with a specific cap-and-trade program, the Regional Greenhouse Gas Initiative (RGGI). 
The subsections in Part II consist of: (1) an explanation of why Virginia is best suited to 
join RGGI, as opposed to joining another program, creating its own state-based program, 
implementing a carbon tax, or adopting the command and control approach; (2) a 
description of how Virginia will join RGGI, taking into account limitations on 
gubernatorial authority and the fact that Virginia has a regulated utility sector; and (3) a 
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discussion of the straightforward implications of Virginia joining RGGI, from emissions 
reductions, to state-level economic impacts, to the impact on RGGI in the short term.  

Part III considers the possibility that RGGI's accommodation of Virginia—a state 
that differs from RGGI's current member states in that it lacks legislative support for cap-
and-trade and has a regulated utility sector—may encourage other states with diverse 
characteristics to join the program. Part III is mostly concerned with RGGI's potential 
expansion as a program—especially considering its flexibility in accommodating new 
members—and identifies which states other than Virginia may join, namely Hawaii, 
Minnesota, New Mexico and Oregon. Although I limit my analysis to these four U.S. 
states, I note that certain foreign entities in Canada and Mexico may take an interest in 
joining, as well. 

Part IV emphasizes the problem of RGGI's unsustainable expansion as a 
program—considering its voluntary nature and unanimity-based system of governance—
and its potential need to acquire the power of enforcement in order to expand sustainably. 
Certainly, with a program objective to deliver maximum effectiveness as a tool for 
mitigating climate change, it is in the RGGI organization's best interest to expand its 
coalition as much as possible, while simultaneously attending to the concerns of its new 
and pre-existing members – an undertaking that has limits. Evidently, RGGI can only 
maximize program effectiveness if it can adequately and consistently accommodate 
every member of the program; one state's entrance to the program cannot precipitate 
another state's withdrawal, if the program is to be maximally effective. Because RGGI 
states require unanimous agreement to make decisions, as the RGGI coalition expands, it 
will become increasingly difficult for the RGGI organization to keep each of its member 
states content. Unanimous agreement among several states with diverse interests 
becomes less likely; and in turn, the likelihood of a dissenting state leaving the voluntary 
program, not complying with its emissions reductions commitments, increases. Since 
RGGI lacks a binding contractual obligation for emissions reductions, I emphasize the 
need to identify a viable mechanism for emissions reductions enforcement, offering a 
potential strategy that is based on the regulatory approach developed for the Paris 
Climate Agreement. It is my hope that this paper will help initiate a conversation about 
how RGGI might acquire the power of enforcement to enhance its long-term viability 
and its role as a leader in advancing options for controlling greenhouse gas emissions. 
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PART I: A Cap-and-Trade Primer 
Purpose and Functionality of a CO2 Cap-and-Trade Program 

At the simplest level, a cap-and-trade program is a market-based approach to 
regulating, and ultimately reducing, the amount of—for our purposes—carbon dioxide30 
that one can attribute to specific sectors of the economy, such as the electricity or 
transportation sectors. In a cap-and-trade program, after comprehensively assessing 
economic feasibility, the program administrator sets an overall limit or "cap" on 
aggregate emissions for certain sectors of the economy. Generally speaking, the cap will 
fall over time, requiring larger reductions in total carbon dioxide emissions.31  

For every compliance period, each individual firm within a sector under the cap is 
responsible for obtaining enough allowances to cover the carbon dioxide emissions 
released during its operations, but programs usually provide mechanisms to offset 
potential error in initial emissions estimates. According to Schmalensee and Stavins 
(2017), Bang et al. (2017), Huber (2013), and Hibbard and Berk (2017), initially, cap-
and-trade programs facilitate the allocation of physical pollution allowances to firms, 
either for free or for a fee. Depending on the political interests of the government 
involved, emitting entities are: (a) freely allocated emissions allowances; (b) required to 
purchase emissions allowances at auctions or from third parties; or (c) freely allocated 
emissions allowances, but required to consign those allowances to auction thereafter. 32 
After obtaining its carbon allowances, each firm theoretically employs those allowances 
in the most economical manner, meaning that outcomes can vary across firms and can 
change within firms over time. Among the possible outcomes for employing allowances 
are: (1) a firm uses all of its allowances without excess or scarcity; (2) a firm depletes all 
of its allowances and requires a purchase of additional allowances; or (3) a firm requires 
fewer allowances than allocated and (a) banks its allowances for later use or (b) sells its 
excess allowances to other firms for profits.33 

The economic and environmental impacts of cap-and-trade programs are 
foreseeable. In the short term, a firm has incentive to discover ways it can reduce its 
production of carbon dioxide and improve its efficiency, so it can profit from selling 
excess allowances and gain a competitive advantage.34 More broadly, an effective cap-
and-trade program is designed such that firms collectively adhere to a cap on emissions 
at the lowest possible cost.35 
Brief Overview of Existing CO2 Cap-and-Trade Programs 

                                                
30 Schmalensee and Stavins 2017: 59.  
31 Bang et al. 2017: 17. 
32 Huber 2013: 63. See also Schmalensee and Stavins 2017: 70 and Bang et al. 2017: 17-18. 
33 Hibbard and Berk 2017: 11. See also Bang et al. 2017: 18 and Schmalensee and Stavins 2017: 70. 
34 Hibbard and Berk 2017: 11. 
35 Schmalensee and Stavins 2017: 59. 
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Globally, there are three long-standing cap-and-trade programs for reducing 
carbon dioxide emissions: the European Union Emissions Trading System (EU ETS), the 
regional Western Climate Initiative (WCI), and the Regional Greenhouse Gas Initiative 
(RGGI). The latter two programs consist solely of member states in the U.S., with the 
exception of two Canadian provinces involved in the WCI. Despite support for a national 
cap-and-trade program in the European Union, the political will in the United States over 
the last two decades has not been sufficient to facilitate the creation of a federal 
emissions reduction program. Despite the absence of sufficient support for a national 
program in the United States, the federal structure of the U.S. government has allowed 
states to create and join regional programs. 

The EU Emissions Trading System, the first cap-and-trade program for regulating 
emissions of carbon dioxide, and the only existing multi-national program, became 
effective in 2005. The EU ETS was originally designed to have three phases of 
implementation—from 2005 to 2007, from 2008 to 2012, and from 2013 to 2020—with 
the cap tightened with each ensuing phase. Additional phases have since been included, 
extending the program's operation until at least 2030. Presently, the cap covers over 
11,000 electric utilities and major industrial facilities among the 28 countries of the 
European Union, Iceland, Norway and Liechtenstein. The EU ETS does not apply to 
residential, commercial or transportation sectors, with the exception of select aviation 
sector operations. For the decade following the ETS's conception, until 2013, member 
countries were required to allocate the vast majority of emissions allowances for free. In 
the subsequent five years, by contrast, legal provisions have required member countries 
to auction a majority percentage of allowances to electric and industrial firms. Additional 
provisions in 2012 authorized the banking of allowances for use in a subsequent 
compliance phase. By the end of 2020, the carbon dioxide emissions that can be 
attributed to sectors under the cap will be 21 percent lower than 1990 baseline levels. 36 
While the effectiveness of the EU ETS has increased since its inception, when issues like 
windfall profits and high price volatility dominated, concerns about higher than 
necessary abatement costs and low allowance prices due to complementary policies—a 
mix of climate policy measures employed to help ensure that aggregate emissions do not 
exceed the specified levels37—and the lack of a price floor are now the focus.38 

The Western Climate Initiative (WCI), which involves markets in California, 
Quebec, and Ontario was launched in 2013 and operates on a much smaller, yet more 
aggressive, scale than the EU ETS. In California, a Democratic majority legislature and a 
moderate Republican governor passed and approved The Global Warming Solutions Act 
                                                
36 Schmalensee and Stavins 2017: 69-70. See also Simmons et al. 2014: 49. 
37 Bang et al. 2017: 17. 
38 Schmalensee and Stavins 2017: 68. 
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(AB 32), the catalyst for the state's comprehensive cap-and-trade program. AB 32 
required the state to return its emissions to 1990 levels by 2020, and specified a cap-and-
trade program as a necessary, but not sufficient, means of achieving these reductions. 
California elected to implement a series of complementary policies to achieve its 
required reductions, one of which was the WCI. Unlike the EU ETS, the WCI covers the 
electricity sector, the industrial sector, and as of 2015, the entire transportation sector, 
constituting over 85 percent of total state emissions. The program has an auction reserve 
price as well as a price ceiling, the combination of the floor and the ceiling being called a 
"price collar". While the two programs certainly have differences, the WCI is similar to 
the EU ETS in that the WCI has three phases of implementation—from 2013 to 2014, 
from 2015 to 2017, and from 2018 to 2020—and the banking of allowances is permitted. 
Over time, the percentage of allowances allocated freely has decreased from 90 percent 
in Phase 1 to 75 percent in Phase 3, meaning that the percentage of allowances sold at 
auction has increased from 10 to 25 percent over the past five years. Starting in Phase 2, 
fuel-producing firms in the transportation sector were required to purchase all of their 
allowances at auction. All of the proceeds generated at auction are set aside to fund 
adaptation and mitigation efforts on climate change. Certainly then, the stringent nature 
of WCI requirements for emissions reductions, as well as the thorough application of 
these requirements across many sectors of the economy, reflect a sense of urgency about 
rectifying the issue of climate change. Notably, the WCI has had some complications; 
while issues like price volatility have been resolved, concerns about excessively high 
abatement costs resulting from complementary policies, as well as emissions leakage, 
still remain.39 

The Regional Greenhouse Gas Initiative (RGGI), which emerged in 2009 just 
before the WCI,40 is a multi-state cap-and-trade program only applicable to the electricity 
sector. Currently, nine make up the RGGI coalition—Connecticut, Delaware, Maine, 
Maryland, Massachusetts, New Hampshire, New York, Rhode Island and Vermont41— 
but that number will soon increase to eleven; in their campaigns, governors of New 
Jersey and Virginia publicly committed to linking their state's emissions markets to the 
regional program once they take office.42 Of these states, only Virginia has a deregulated 
electricity sector.43 Like the EU ETS and the WCI, program architects designed RGGI 
for implementation in three compliance periods—from 2009 to 2011, from 2012 to 2014, 

                                                
39 Bang et al. 2017: 16-18. See also Schmalensee and Stavins 2017: 67-69, 70. 
40 Bang et al. 2017: 18. 
41 The Regional Greenhouse Gas Initiative: An initiative of the Northeast and Mid-Atlantic States of the 
US. (2018). 
42 Ho (2017). 
43 Reisinger 2014: 137. See also Raymond 2016: 58-59. 
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and from 2015 to 201744—none of which have been entirely binding in isolation, because 
RGGI permits the banking of allowances. Nevertheless, the aggregate cap is ultimately 
binding, since the option of banking allowances for a multi-period, declining cap induces 
early reductions that compliance entities achieve in later periods. In one respect, RGGI 
was a "policy revolution" because the member states decided to auction nearly all 
allowances (90 percent) to electric utilities, rather than follow the past practice of free 
distribution (often referred to as 'grandfathering').45 So far, RGGI has accomplished 
substantial electricity sector emissions reductions and generated over $1 billion in funds 
for state energy efficiency programs through allowance auctions,46 demonstrating it is a 
valuable mechanism for mitigating climate change. 
Section I: Conclusion 

The EU ETS, the WCI, and RGGI are established cap-and-trade programs in that 
they have hosted at least three compliance periods, albeit differing in ambition. 
Typically, member states of a cap-and-trade program collectively negotiate both the level 
of the cap and the method for allocating emissions to the various states. With each 
ensuing compliance phase, the coalition agrees to lower the allowable emissions for each 
member, resulting in greater emissions reductions over time. An allowance permits a 
firm to emit one ton of CO2, and in the event a firm obtains too few (or too many) 
allowances in light of its business operations, a firm has the option to engage in a "trade," 
which consists of purchasing (or selling) allowances as needed. 
 
PART II: Virginia's Linkage with RGGI: Why, How, and the Implications 
If the Commonwealth of Virginia Wants to Reduce its Emissions, Why Should It Join 
RGGI? 

Of the possible cap-and-trade programs it might join, RGGI is the best option for 
Virginia. If the Commonwealth of Virginia is going to develop a cap-and-trade program, 
a Virginia-only program—a technically viable option—is much less efficient than a 
regional program. Of the two main alternatives, RGGI is evidently better for Virginia 
than the Western Climate Initiative, because RGGI is less ambitious. Another alternative 
to a cap-and-trade program would be a carbon tax, which unlike a cap-and-trade 
program, does not ensure a steady reduction in emissions – an outcome that lessening the 
impacts of climate change requires.47 The final alternative to RGGI is not a market-based 
approach at all, but command-and-control regulation, which is theoretically less cost-
effective than the market-based RGGI. 

                                                
44 The Regional Greenhouse Gas Initiative: Compliance. (2018). 
45 Hibbard and Berk 2017: 9. See also Huber 2013: 83 and Raymond 2016: 120. 
46 Schmalensee and Stavins 2017: 66. 
47 Repetto 2013: 31. 
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The inability of a Democratic president with a Democratic-majority Congress to 
pass a 2009 bill facilitating a national cap-and-trade program is indicative of the level of 
difficulty associated with such an endeavor. While the Waxman-Markey Bill, containing 
a proposal for a federal cap-and-trade system and generated during Barack Obama's 
presidency, passed with a simple majority in the House of Representatives, it was unable 
to garner adequate support from the Senate and never became law.48 Irrespective of 
Republican President Donald Trump's inability to acknowledge climate change as 
legitimate, the fact that a Democratic government was unable to collect enough support 
for a cap-and trade-program reveals the improbability of such a development in the near 
term. While a national cap-and-trade program is the superior alternative to a regional 
program, the implementation of a national program at any point in the foreseeable future 
is highly unlikely. Should the federal government implement a national program, RGGI 
would inevitably dissolve into this larger program.49 

Because market size affects economic efficiency, a regional cap-and trade 
program is comparatively inferior to a national program, but superior to a state-based 
program. In Tim Profeta and Brigham Daniels' Duke University Nicholas Institute for 
Environmental Policy Solutions article, Design Principles of a Cap and Trade System for 
Greenhouse Gases, they explain that a larger market for carbon allowances is associated 
with increased efficiency—an optimal allocation of resources, where waste is 
minimized—indicating that "the strong preference...is for the [cap-and-trade] program to 
cover as much as the economy as...feasible [because] the larger market for reductions, 
the more opportunities for efficiency gains." 50 Thus, a growing number of entities in the 
market for carbon allowances leads to increased opportunities for lowering the costs of 
reducing emissions. Cost effectiveness is higher in RGGI than it would be in a state-
based program—but lower than it would be in a national program—because of the larger 
number of compliance entities.51 RGGI, which already maintains a large market for 
carbon allowance trading, is the best available option for Virginia, especially as 
compared to a state-based program. 

As in many states—and Virginia in particular—RGGI is a better fit than the 
Western Climate Initiative, an alternative regional cap-and-trade program in the United 
States that was developed with overwhelming executive, legislative, and citizen support,. 
In the Global Environmental Politics article, California's Cap-and-Trade System: 
Diffusion and Lessons, Bang et al. describe the Western Climate Initiative as a program 
that has difficulty attracting new members, because the administrative and political 
circumstances that are ideal to promote linkage are rarely observed in potential new 
                                                
48 Bang et al. 2017: 18-19. 
49 Change 2007:1964 
50 Profeta and Daniels 2005: 5.  
51 Washington Post Editorial Board (2015). 
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member states, such as Virginia. Despite intentions of policy entrepreneurs, California’s 
cap-and-trade program is not likely "to generate followership in other jurisdictions," 
asserts Bang, because the WCI system was designed to "[rely] almost uniquely on the 
capabilities of California [that cannot] easily be replicated elsewhere." Bang continues, 
"For California, linkage to other markets require[s] that those markets have designs 
substantially equivalent to its own—...the standard WCI market design," [...] a "design 
that has diverged from that in other markets." Namely, California is unique in that it 
simultaneously maintains all the following characteristics: (1) its state's legislature 
consistently embodies a strong Democratic majority committed to environmental 
protection; (2) the state depends minimally on coal for electricity generation; (3) its 
citizens are in favor of stringent policy on climate change and the environment; and 
finally, (4) its state regulatory agencies are highly competent.52 By acquiring substantial 
legislation, executive action, and citizen support, California was able to implement a cap-
and-trade program that regulates emissions from the electricity and transportation 
sectors, an exceptionally impressive and uncommon achievement.  

Unsurprisingly, Virginia is unable to join the WCI on the basis of the program's 
highly ambitious market design. In contrast to California's ease in garnering both 
executive and legislative support for the West Coast Initiative, Virginia failed to garner 
legislative support for cap-and-trade. The political circumstances in Virginia are such 
that Virginia Governor Ralph Northam, who is in strong favor of cap-and-trade, must 
achieve emissions reductions without legislation; executive powers are the only 
mechanism available for joining a cap-and trade program. Ultimately, hostile opposition 
from Virginia's Republican majority legislature placed limitations on the level of 
ambition Virginia could assume, eliminating linkage with the WCI as a possibility and 
restricting its practical cap-and-trade program options to RGGI, a program that only 
covers the electricity sector.53 Inadvertently, then, states like Virginia that evidently lack 
the comprehensive political will—especially a Democratic majority legislature—are 
unable to join the Western Climate Initiative, and elect to join RGGI by default. 

Among economists, there is considerable disagreement about whether a carbon 
tax, another market-based approach, is superior to a cap-and-trade system, but most can 
agree that a cap-and-trade program more reliably achieves emissions reductions, the 
overarching purpose of implementing either policy. A carbon tax differs from a cap-and-
trade program in that it indirectly reduces carbon emissions (through market forces) and 
directly affects the price of carbon. A cap-and-trade program, conversely, indirectly 
affects the price of carbon (through market forces) and directly reduces carbon emissions 

                                                
52 Bang et al. 2017: 20, 27-28. 
53 Herring, M. R. (2017). 
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by reducing the supply of allowances incrementally. Thus, fundamentally, emissions 
reductions are more reliably determined under a cap-and-trade program, as compared to 
those anticipated under a carbon tax. Given that the original justification for 
implementing either a cap-and-trade program or a carbon tax is to reduce carbon 
emissions in order to avert the disastrous effects of climate change, a cap-and-trade 
program is clearly the more appropriate market-based approach.54 

An alternative that is entirely different from market-based approaches like RGGI 
or a carbon tax is command-and-control regulation. A command-and-control regulation 
imposed by a state government might require power plants generally to implement new 
pollution control technologies, to attain new ambient air quality standards, or to comply 
with specified emissions standards.55 One of the crucial objections of command-and-
control regulation is its inability to incentivize firms to reduce abatement costs. In 
Lessons Learned from Three Decades of Experience with Cap and Trade, Richard 
Schmalensee and Robert Stavins' assert, "Market-based approaches tend to equate 
marginal abatement costs rather than emissions levels or rates across sources,"56 as in 
command-and-control regulation.57 Instead of using market forces to determine the 
changes most efficient for a given power plant, with command-and-control regulation, 
the government imposes industry-wide changes that do not take into account emission 
reduction cost differences across power plants.58 Accordingly, aggregate abatement costs 
tend to be higher with command-and-control, as compared with a cap-and-trade program. 
On the other hand, when firms have flexibility to adopt the most economical method of 
achieving emissions reductions, tailored according to their firm's specific operations—a 
specific advantage of market-based approaches—abatement costs are much lower.59 By 
comparison, cap-and-trade, a market-based approach, is cost effective and 
environmentally effective for aggregate emissions reduction.60 

In addition to the failure of command-and-control regulation to incentivize firms 
to reduce abatement costs, economists object to command-and-control regulation 
because it has excessively low rates of compliance. In Anthony Heyes' Journal of 
Regulatory Economics article, he asserts that "cost-benefit evaluation of a particular 
piece of regulation which implicitly assumes full compliance is likely to be misleading" 
because regulated entities usually fail to fulfill their legally mandated obligations. Even if 
an administrative agency designates that a firm is "compliant," this designation only 
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55 Washington Post Editorial Board (2015). 
56 Schmalensee and Stavins 2017: 59. 
57 Raymond 2016: 48. 
58 Raymond 2016: 48. 
59 Schmalensee and Stavins 2017: 59. 
60 Raymond 2016: 70. 
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indicates "that the agency has failed to demonstrate non-compliance." The burden of 
proof lies on the regulators to show that an entity has failed to comply with its 
regulations, a task that is difficult and costly. Otherwise, regulators are to assume that a 
firm is compliant – a presumption that, more often than not, is inaccurate.61  

Virginia has chosen to join the Regional Greenhouse Gas Initiative for good 
reason. RGGI is highly attractive to Virginia in that it is domestic, regional, and limits 
the application of its cap to the electricity sector. As described above, RGGI—a 
sufficiently ambitious program—is superior to a Virginia-only program, a carbon tax, 
and command-and-control regulation for achieving aggregate emissions reduction. 
Evidently, the West Coast Initiative, another regional program, is much too ambitious for 
Virginia at this time. Nevertheless, if a national program somehow emerged, Virginia 
would have no choice but to participate, irrespective of the program's level of ambition. 
For now, Virginia is most compatible for emission market linkage with RGGI. 
How would Virginia, a State with a Regulated Electricity Sector, Join RGGI? 

Following consultation with Virginia's Attorney General, former Governor of 
Virginia Terence McAuliffe initiated the legal process that Virginia would utilize to link 
its emissions market with RGGI. In Executive Order 57, Governor McAuliffe appointed 
a commission to investigate and propose mechanisms for reducing carbon emissions 
produced by the electricity sector.62 The commission later recommended a multi-state 
cap-and-trade program that would place a cap on CO2 emissions from Virginia's 
electricity sector.63 The Attorney General of Virginia then gave an advisory opinion, 
establishing that the Governor of the Commonwealth has sufficient existing authority to 
establish a cap-and-trade program,64 in which allowances are freely distributed.65 
Accordingly, in Executive Directive 11, Governor McAuliffe directed the Department of 
Environmental Quality to create "trading ready" regulation for a multi-state cap-and-
trade program, ultimately conditional upon approval from the Virginia Air Board.66 
Democratic candidate Ralph Northam's success in the November 2017 gubernatorial 
election has allowed Virginia to remain on track for linkage with a multi-state cap-and-
trade program, RGGI. 

Impressively, RGGI states currently auction an overwhelming majority of 
allowances to their electric utilities for revenue, but given that Virginia law requires both 
executive and legislative authorization for the state to raise revenue by selling 
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allowances, it appears that Virginia will not reap the benefits of auctions as a member of 
RGGI. The main benefit of allowance distribution by auction is the generation of funds 
for the state to use to meet a public purpose, possibly through finding renewable energy 
or efficiency programs; but this benefit has not successfully garnered adequate political 
support in Virginia.67 For instance, in January 2015, Republican Delegate Ron 
Villanueva, a representative for Virginia Beach, unsuccessfully generated interest for the 
Virginia Coastal Protection Act (House Bill 2205), which would have primed Virginia 
for emission market linkage with RGGI and would have required electricity utilities to 
purchase their emissions allowances at auction. Villanueva, a market-oriented 
conservative Republican, presumably supported the Act on the sole basis that half of the 
proceeds generated at auction would fund adaptive efforts on climate change in the 
Hampton Roads Region,68 effectively attending to primary concerns of his constituents. 
The General Assembly was not receptive of House Bill 2205, and it quickly lost 
momentum. This failed attempt is indicative of the improbability of legislative support 
for cap-and-trade in Virginia and, in turn, the possibility of allowance distribution by 
auction for revenue. Notably, even though Virginia was seemingly receptive to the idea 
of auctioning allowances for revenue, suggested by its decision to auction NOx 
allowances to fill a $2 billion budget gap in 2002, in Leigh Raymond's book, Reclaiming 
the Atmospheric Commons, he emphasizes this was merely a "one-time auction." This 
single instance when Virginia offered a portion of its allowance budget at auction 
remains completely isolated;69 among elected officials in Virginia, the benefits of 
auctioning are not viewed as sufficiently politically attractive to garner legislative 
approval. Legally, Virginia would have to distribute allowances for free, essentially 
consisting of a windfall profit to utilities that would not appear in the form of lower 
electricity rates for ratepayers absent intervention.  

In spite of the fact that the legal process by which Virginia would join a cap-and-
trade program is underway, the specifics of how RGGI will accommodate Virginia's 
regulated electricity sector are not yet resolved. Because RGGI has only accommodated 
states with deregulated electricity sectors so far, the RGGI organization needs to revise 
RGGI's model in order to accommodate Virginia's linkage and equitably serve Virginia 
ratepayers. A regulated utility differs from an unregulated utility in that the state's 
government provides a regulated utility with a guaranteed rate of return on its capital 
investment, in addition to reimbursement for the cost of its electricity generation. 
Dominion Energy, like other regulated utilities in Virginia, receives a guaranteed 10 
percent rate of return on its investment.70 In deregulated electricity markets, by contrast, 
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generation is provided by private firms that charge a rate for electricity determined by 
market forces and that must profit without a guaranteed rate of return on their 
investment. The reasoning behind state deregulation of its electricity generation market is 
that increased competition stimulates technological developments and drives down prices 
for ratepayers. In a regulated electricity market, Virginia law requires that when a firm 
receives something valuable—like emissions allowances—for free in the operation of its 
plants, it cannot retain that value, but must pass it back to ratepayers. Fulfilling this legal 
requirement will mandate the State Corporation Commission to implement a means of 
ensuring that Virginia's regulated utilities set electricity rates that remain equitable—
rates that reflect the sale of any excess emissions allowances71—even as Virginia is a 
member of RGGI. 

California, a member of the West Coast Initiative, has a regulated electricity 
sector, and offers a replicable model to ensure that Virginia ratepayers are charged 
equitably for electricity, one that is workable with only gubernatorial support. One of the 
ways by which the emissions allowances enter the West Coast Initiative market is 
through consignment sales. The California Air Resources Board (CARB) distributes 
allowances to utilities at no cost, and those utilities are then required to "'consign' [those 
allowances] to CARB to sell [at auction] with the revenues recycled back to utility 
ratepayers."72 The consignment method of distributing allowances makes public the cost 
of allowances, and accordingly, provides a competitive environment for pricing 
allowances, increasing the liquidity of the market. This way, when electric utilities sell 
their excess allowances, those utilities are held accountable for setting lower electricity 
rates that are reflective of their revenue generation. Put in the context of Virginia, 
following utility consignment of emissions allowances, the State Corporation 
Commission (SCC) would have a means of monetizing the market value of allowances 
so that when any regulated utility sells excess allowances, that profit results in lower 
electricity rates; the SCC would provide assurance that Virginia's regulated utilities 
would not pass through to ratepayers more than the cost of complying with its obligation 
to generate and distribute electricity.  

Virginia's emission market linkage with RGGI also entails a negotiation of the 
level of the cap on CO2 emissions for Virginia. Virginia has proposed a budget of 33 to 
34 million short tons of emissions for 2020, with approximately a one million ton 
decrease annually through 2030, to about 23 million tons – an overall 30 percent 
statewide reduction in emissions over the course of a decade.73 RGGI's current cap is 
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78.2 million short tons of emissions for 2020,74 so Virginia's linkage would constitute an 
approximately 43 percent increase in RGGI's cap, assuming RGGI approves the 
Commonwealth's proposal. Negotiations for Virginia's emissions budget could conclude 
as early as June 2018, likely establishing a slightly lower initial emissions budget than 
was originally proposed by Virginia's Department of Environmental Quality.75 

The process by which Virginia will join RGGI is in the advanced development 
stage. It appears increasingly certain that Virginia will join RGGI by way of executive 
action, which means that the Commonwealth legally has to distribute emissions 
allowances at no cost. Yet, even without legislative support, the Governor of Virginia 
can require electric utilities to consign their allowances to auction, a method already used 
in California to prevent windfall profits for regulated utilities and higher prices for 
ratepayers.  
What are the Unambiguous Implications of Virginia joining RGGI? 

Virginia's linkage with the Regional Greenhouse Gas Initiative has a few rather 
straightforward implications. First, Virginia would reduce the emissions from its 
electricity sector, genuinely increasing the impact of RGGI as a mechanism for 
mitigating climate change. Concerns about a shift of electricity generation and its 
corresponding CO2 emissions from Virginia to another state—also known as emissions 
leakage76—are allayed if Virginia allocates carbon allowances to utilities based on their 
respective outputs of electricity. Without an output-based method of allocation in place, 
the states that would presumably assume at least some of Virginia's electricity generation 
are the states that are also serviced by the Pennsylvania-New Jersey-Maryland 
Interconnection (PJM), a regional transmission organization which functions to 
"[manage] the electricity grid...[by] dispatch[ing] generation and coordinat[ing] the 
movement of wholesale electricity generation in all or part of 13 [mid-Atlantic] states" 
and the District of Columbia.77 The implementation of an output-based method of 
allocation for Virginia would allow in-state firms to bid for allowances with the strong 
motivation to increase efficiency, so that they may generate electricity at a lower cost. 
Economists suggest that the value of this incentive would be adequate to develop a 
tendency among electricity providers to continue generation in Virginia, which would 
help ensure that Virginia's electricity prices remain stable.78 Put more simply, the second 
implication of Virginia’s linkage with RGGI is that output-based allocation would help 
RGGI genuinely reduce atmospheric emissions of CO2 by preventing the displacement of 
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Virginia's electricity sector emissions to another state. Finally, although Virginia may 
lose some local business to emissions leakage, it is very likely to remain a net exporter of 
electricity after linking with RGGI.79 

Virginia's anticipated emissions reductions under RGGI would be, in and of 
itself, a major accomplishment in terms of climate change mitigation attributed to RGGI, 
especially considering Virginia's current status as a relatively high electricity sector CO2 
emitter.80 By joining RGGI, Virginia will reduce its emissions from power plants by 30 
percent between 2020 and 2030 through shifts from coal to natural gas, installation of 
improved control technologies, and increased reliance on renewable energy sources.81 
While emissions leakage will inevitably occur as a result of Virginia joining RGGI, the 
extent of leakage will decrease significantly if the State Corporation Commission 
allocates emissions allowances based on a firm's output of electricity. PJM accepts the 
cheapest supply offers from electricity generators in order to meet hourly energy demand 
at the lowest possible cost,82*83� a process which can affect local economic activity in 
the states under RGGI's cap. Typically, states capped under RGGI have higher costs of 
electricity supply for individual generators, as compared to states not subject to the cap. 
Aside from Maryland and Delaware—two RGGI members—PJM services all or part of 
Illinois, Indiana, Kentucky, Michigan, North Carolina, Ohio, Pennsylvania, Tennessee, 
West Virginia, New Jersey, the District of Columbia, and, of course, Virginia.84 Since 
these states and the District of Columbia do not have capped emissions, at least for now, 
the price of supply offers for any given quantity of energy would be comparably lower 
than those given by Virginia utilities once the state is a member of RGGI, theoretically 
reducing the amount of Virginia utility supply offers PJM will schedule as a result. In 
other words, some generation associated with RGGI states will shift to non-RGGI states. 
However, it is important to note that the use of output-based allocation of emissions 
allowances would result in lower emissions leakage than in the absence of the method 
and as compared to other RGGI states, because this method makes it possible for utilities 
in Virginia to generate electricity at a lower cost. In output-based allocation, power 
plants can acquire allowances at no cost on the basis of the electricity they produce, 
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which implicitly encourages electricity providers to utilize power plants in the state itself 
for electricity generation, rather than shift generation outside of the cap to another PJM 
state. Thus, the method of output-based allocation provides assurance that, with RGGI's 
cap in place, (a) there will be limited shifting of generation to the rest of PJM; (b) 
Virginia will shift from more emissions intensive sources of power to less emissions 
intensive (more efficient) sources; and (c) electricity prices in Virginia will not increase 
substantially.85  

In addition, if Virginia uses an output-based distribution of allowances in RGGI, 
Virginia can maintain its impending status as a net exporter of electricity in 2020. In a 
webinar hosted by the Georgetown Climate Center, ICF Consulting's Chris MacCracken 
reviews Integrated Planning Modeling results for Virginia cap scenarios. For one of the 
reference cases MacCracken discusses, the RGGI states specified the assumptions in 
their August 2017 program review in developing the draft model rule. This particular 
reference case, with RGGI assumptions, relies on PJM's 2017 load forecast of an annual 
average growth in electricity generation of about 0.4 percent per year and projects that 
natural gas prices from 2017 to 2031 are $3.84 (Avg., 2015 $/ MMBtu). Importantly, 
accepting the RGGI reference case assumptions means that Virginia will be generating 
more power than it needs between 2023 and 2031, and exporting 2-12 TWh of excess 
electricity to the rest of the PJM market86 – an expectation that is inaccurate. Since the 
RGGI reference case's projections do not account for the construction of the Greensville 
County Power Station in Virginia—a 1,585 MW combined-cycle facility that will allow 
Virginia to become a net exporter sooner and to a greater extent than RGGI originally 
projected—it is inappropriate to accept the RGGI reference case assumptions 
indiscriminately. In 2019, once the facility becomes operational, Dominion Energy 
expects Virginia will become a net exporter of electricity, obtaining a new export good 
for revenue generation at that point.87 It is true that the placement of a cap on emissions 
raises the cost of electricity relative to non-capped states and reduces the tendency of 
utilities to produce electricity within a capped state; but, as discussed above, output-
based allocation of allowances serves to counteract this tendency to obtain electricity 
externally by pushing the price of electricity back down.88 In other words, Virginia's 
adoption of output-based allocation, a method of reducing the likelihood that Virginia 
will experience leakage as a member of RGGI, suggests that the state will remain a net 
exporter of electricity even after Virginia's linkage with RGGI. 

Virginia's linkage with RGGI, assuming that the SCC allocates allowances based 
on electricity output, could lead to a substantial reduction in emissions attributed to the 
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program, minimal emissions leakage, and a net positive economic benefit in Virginia. 
Because Virginia would be such a big player in RGGI, as evidenced by its projected 43 
percent increase in RGGI's cap, electricity sector compliance with RGGI's emissions 
reductions requirements would consist of a meaningful contribution to RGGI's climate 
change mitigation efforts. In addition, output-based allocation of emissions allowances—
which encourages Virginia electricity providers to continue producing electricity in the 
state once Virginia is capped—will allow the state to remain a considerable net exporter 
of electricity as a member of RGGI. 
Section II: Conclusion 

Despite Virginia's status as a state with a regulated utility sector with only 
gubernatorial support for cap-and trade, the RGGI organization devised a plan of action 
for the state to join, demonstrating the program's characteristic flexibility in 
accommodating new member states. As I discuss, Virginia's linkage with RGGI has 
several implications, two of which are genuine emissions reductions and economic 
benefits in Virginia. Nonetheless, what this section does not address is the less obvious 
implication of Virginia joining RGGI, which I emphasize in the next section of this 
paper. Part III focuses on the more ambiguous, long-term impact of Virginia joining 
RGGI, namely the implicit encouragement to join the program this outcome gives to 
other states that are interested in reducing their emissions, especially those with regulated 
electricity utility sectors. Virginia's linkage with RGGI could contribute to a widening of 
RGGI's market in not only the short term, but also in the long term. 
 
PART III: Virginia's Linkage with RGGI Demonstrates the Program's 
Characteristic Flexibility in Accommodating Interested Entities and Promotes 
Coalition Expansion 
Introduction 

In Part III, it is my aim to use foresight to identify which states may feasibly join 
RGGI, in light of Virginia's imminent linkage to the program. Assuredly, RGGI's 
accommodation of Virginia, a state that is uncharacteristic of the current RGGI members 
in that it has a regulated utility sector and only gubernatorial support, is indicative of 
RGGI's openness to linkage with new, unique entities. It is reasonable to suppose that 
Virginia's linkage: (1) offers explicit encouragement to states interested in reducing 
climate change emissions but lacking legislative support for cap-and-trade and/or with 
regulated utility sectors to link their markets with RGGI now that a replicable model for 
states exists in the RGGI context; and more importantly, (2) may offer implicit 
encouragement to entities of all sorts, namely entities that, like Virginia, do not conform 
to the typical RGGI-state characteristics, to seek linkage.  
Which States are Good Candidates to Join RGGI? 
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It is possible to predict which non-RGGI states might take an interest in joining 
RGGI at some point in the future. Aside from Virginia, one state has formally announced 
its intent to join RGGI: New Jersey. To locate which other states in the U.S. would join 
RGGI, I used state stances on the repeal of the Clean Power Plan—federal legislation 
that facilitates nationwide emissions reductions—as a starting point. Currently, 18 states 
stand in firm opposition to the repeal of the Clean Power Plan, meaning that one can 
reasonably infer that those 18 states are interested to some extent in reducing CO2 
emissions. As discussed throughout this paper, one of the most effective ways to reduce 
CO2 emissions is through a cap-and-trade program, and of the existing cap-and-trade 
programs, RGGI is the most conducive to linkage because of its moderate level of 
ambition and its characteristic flexibility in accommodating new member states. The 
states that oppose the repeal of the Clean Power Plan include the 9 RGGI states, Virginia 
(a state already joining RGGI), California (a member of the WCI), Illinois, Iowa, 
Washington, Hawaii, Minnesota, New Mexico and Oregon.89 Since Illinois still depends 
on coal for a third of its electricity, Washington is intent on passing a carbon tax, and 
Iowa produces biofuels at the industrial scale through carbon-intensive processes, these 
states appear, at least superficially, to be unlikely to cap CO2 emissions in the near 
future. Thus, in my initial evaluation, I found that the states most likely to join the 
initiative are the remaining states, the four states that support the Clean Power Plan and 
have the political feasibility to link with RGGI: Hawaii, Minnesota, New Mexico and 
Oregon. Importantly, like Virginia, each of these states has a regulated electricity sector, 
90 suggesting that Virginia's linkage could directly influence these states to join the 
program. 

To build upon this initial evaluation, I conducted a more in-depth analysis with 
specific intent to determine Hawaii, Minnesota, New Mexico, and Oregon's compatibility 
with RGGI. In this analysis, I focused, in part, on emissions intensity and aggregate 
emissions for each of the four states from 2003 to 2015, a recent time period for which 
data is available. Emissions intensity (tons of CO2 emitted/ MWh of electricity 
generated) gives a sense of how difficult it would be for a state to reduce its emissions, 
while aggregate emissions suggest whether the state would be able to join RGGI with its 
current level of emissions as its cap. In addition to emission intensity, another relevant 
measure of a state's ambition is the marginal cost of reducing emissions (or abatement), 
the cost of the last unit of CO2 reduction, which this paper also addresses. Consistency in 
the marginal cost of abatement for an incoming RGGI state and the marginal costs for the 
pre-existing RGGI states suggests homogeneity in ambition, the preference of the RGGI 
organization. 
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Using data provided by the U.S. Energy Information Administration (EIA), I 
calculated the emissions intensity—one measure of a state's ambition—for the electricity 
sectors in Hawaii, Minnesota, New Mexico, and Oregon. High emissions intensity 
suggests that a state has relatively low cost options for reducing emissions. By dividing 
state electricity emissions of CO2 by state electricity generation, I was able to calculate 
emissions intensities of 0.00028 and 0.00024 for Virginia and New Jersey, respectively. 
As compared to Virginia and New Jersey, Oregon has a relatively lower intensity of 
0.00018, but New Mexico, Minnesota and Hawaii all have higher intensities (0.001, 
0.0004, and 0.00069, respectively) (See Tables 1-6 in Appendix, p. 33-38). Oregon is 
currently in a position conducive to linkage—in fact, Oregon is actively seeking climate 
cap partners91—but New Mexico, Minnesota and Hawaii still need to improve their 
emissions intensity for linkage with RGGI to become a possibility. 

New Mexico, Minnesota and Hawaii's present failures to achieve an acceptable 
emissions intensity—a figure that falls within the necessary emissions intensity range for 
linkage to RGGI—does not mean their emissions intensity figures will be inadequate on 
a permanent basis. Indeed, as the first state to set a legally binding target for eliminating 
its dependence on non-renewables to generate electricity, Hawaii is already on course to 
sufficiently reduce its emissions intensity. In 2017, Hawaii became the largest distributed 
solar generator per capita across all states – an advancement that the energy intensity 
calculations in Table 3 (p. 35) do not reflect. Hawaii is also in the process of developing 
several utility-scale onshore and offshore wind facilities, in accordance with its plan to 
generate all of its electricity with renewable energy sources by 2045,92 a transition that 
joining RGGI might facilitate. Minnesota, similarly, could significantly increase its 
dependence on wind energy for electricity production, which is currently 20 percent, 
given the state's abundance of unexploited, unobstructed land in its broad southern 
prairies.93 Like Minnesota, New Mexico has not yet maximized its renewable energy 
potential; the state has immense wind and solar energy resources, especially if local 
tribes consent to the installation of renewable energy facilities on their reservations, 
which seems probable.94 Given that New Mexico, Minnesota and Hawaii have 
reasonably inexpensive opportunities for emissions reductions, they may very well 
reduce their emissions intensity enough to obtain RGGI's authorization for linkage in the 
near future. Oregon, Minnesota, Hawaii, and New Mexico are, in this order, most 
capable of linkage. 
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Besides emissions intensity, the other measure of ambition that is useful to the 
RGGI organization in determining whether or not a potential new member is compatible 
with the existing RGGI coalition is the state's marginal cost of reducing emissions. The 
marginal cost for the program's members is reflected in the price of allowances in 
RGGI's emissions market, suggesting that the price would change if the marginal cost of 
abatement of a potential entrant were different from the existing cost in the agreement. 
For instance, if Virginia's marginal cost was lower, RGGI's allowance price would have 
decreased. Since the RGGI organization did not observe a change in the allowance price, 
is reasonable to infer that Virginia's marginal cost—and thus ambition—is consistent 
with the existing RGGI states. Had Virginia's marginal cost been lower than the marginal 
cost of RGGI's existing coalition and the state was still granted entrance to the program, 
the RGGI organization would have experienced a flood of allowances into its emissions 
market, an effect that would have depressed the allowance price and reduced the other 
RGGI states' allowance auction revenues. Because a lower marginal cost relative to the 
existing RGGI coalition would fail to maximize the effectiveness of RGGI as a tool for 
climate change mitigation, the RGGI organization should focus on a potential new 
member's marginal cost as one means of evaluating the state's ambition. Diversity and an 
abundance of opportunities for emissions reductions implies that a state has a relatively 
low marginal cost of abatement, an indicator that is highly relevant in determining 
whether or not a state is fit to join RGGI. 

Linkage of these four states' electricity sectors with RGGI, preceded by Virginia 
and New Jersey's linkage, would imply a substantial increase in the emissions covered by 
the RGGI cap. In 2015, electricity sector CO2 emissions were 6.6 million tons in Hawaii, 
27.0 in Minnesota, 24.6 in New Mexico, and 8.6 in Oregon. Assuming that these current 
levels of emissions become each state's cap, on the aggregate, these states would 
contribute a 66.8 million metric ton increase in RGGI's cap for CO2. This means that, 
using the current projected cap of 78.2 million metric tons for 2020 as a baseline, RGGI's 
overall cap will certainly increase by 43 percent when Virginia (33-34 million metric ton 
cap95) and New Jersey (about a 14 million metric ton cap) join, and could increase up to 
147 percent if Hawaii, Minnesota, New Mexico, and Oregon opt to join as well (See 
Table 7 in Appendix, p. 39). The emissions intensity measures for the candidate states 
suggest that RGGI would require lower caps for New Mexico, Minnesota and Hawaii – 
caps that reflect an emission reduction effort similar to the rest of RGGI's members. The 
RGGI organization might also measure the ambition of a state interested in joining RGGI 
by determining if an interested state's marginal cost of abatement is consistent with the 
rest of the coalition. Even though the assumption is that these states could only join 
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RGGI if they can comply with lower individual caps, it is reasonable to conclude that 
RGGI's overall cap would still expand greatly.  
RGGI is also Susceptible to International Entity Linkage  

So far, I have limited the discussion to U.S. states which seem most likely to join 
RGGI, but it appears that RGGI's expansion is not necessarily limited to U.S. states. 
Canadian provinces or Mexican states are acceptable candidates for emissions market 
linkage with RGGI. This possibility is especially plausible since the Western Climate 
Initiative has already set a precedent for multi-national participation in a cap-and-trade 
program; in 2014 and 2017, two Canadian provinces, Quebec and Ontario, joined 
California's Western Climate Initiative.96 The successful linkage of international carbon 
markets opens up the possibility that Canadian provinces (aside from Quebec and 
Ontario), and even Mexican states, will seriously consider joining RGGI in the future. 
Section III: Conclusion 

In this section, I have established that RGGI is at high risk for coalition 
expansion, stemming from linkage by domestic or even international entities. RGGI's cap 
is definitely going to expand—and immensely at that—because Virginia and New Jersey 
have already committed to joining the initiative and, in doing so, will increase the current 
cap by over 50 percent. The entities interested in linking their emissions markets with 
RGGI are likely to exceed Virginia and New Jersey; Hawaii, Minnesota, New Mexico, 
and Oregon are domestic candidates with potential for linkage, and may take RGGI's 
openness to granting Virginia membership as an indication of program accessibility. 
Focusing primarily on the ability of RGGI's current governance model to withstand 
program expansion, in the following section of this paper, I will investigate possible 
governance challenges RGGI will face as its coalition expands. 
 
PART IV: RGGI's Challenge of Expansion and Potential Solutions 
Introduction 

RGGI's model of unanimous decision-making among members suggests that the 
program will face governance challenges as its coalition expands, a problem I investigate 
and for which I offer potential solutions. In the event of member state withdrawal, RGGI 
as a market mechanism can remain highly functional, but RGGI as a tool for mitigating 
climate change suffers reduced effectiveness – an outcome that was apparent when New 
Jersey withdrew from the program in 2012. While RGGI could change its governance 
model to a model that does not rely on unanimity in order to minimize the possibility of 
limitations on effectiveness, this change is not sufficient to largely diminish the problem 
of member state non-compliance with its emissions reduction commitments. For 
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instance, allocating voting rights to states based on the size of their emissions market, or 
cap size, would proportionally increase the influence of the larger states, and presumably 
reduce the need for such states to withdraw. However, this would not significantly reduce 
the possibility of states withdrawing from the program or falling short of their emissions 
reductions commitments.  

RGGI's acquisition of the power of enforcement, as compared to simply altering 
RGGI's governance model, is more capable of maximizing program effectiveness, 
because it significantly decreases the possibility of member state noncompliance with its 
emissions reduction commitments. The two possible options the RGGI organization 
might consider to obtain the power of enforcement are: (1) conversion of RGGI to an 
'interstate compact' to generate enforcement powers for states and (2) adoption of the 
revolutionary bottom-up regulatory approach of "naming and shaming" used to facilitate 
emissions reductions under the Paris Climate Accords. An interstate compact 
classification could theoretically provide RGGI with explicit powers of enforcement, but 
in practice, it is not viable because such a classification would require congressional 
approval. In contrast, the option of utilizing the approach constructed for the Paris 
Climate Accords is viable in practice and would provide RGGI with implicit powers of 
enforcement. Without some form of enforcement powers, there are limitations on what 
RGGI can accomplish as a voluntary agreement with a unanimity-based model of 
governance. 
RGGI's Current Decision-Making Process Depends on Unanimity Among Member States 

RGGI's current governance model promotes unanimous agreement among 
member states. The states already in RGGI joined the program by gaining state 
government approval of RGGI's Model Rule, a more legally termed version of the 
unanimously accepted Memorandum of Understanding, to create a cap-and-trade 
program in those states. In the Harvard Law Review journal article, The Compact Clause 
and the Regional Greenhouse Gas Initiative, E.C. Change asserts, "while it may be 'pure 
fantasy' to imagine that the nine RGGI states would have come up with nearly identical 
rules acting on their own," RGGI is able to escape any constitutional challenge because 
"what RGGI amounts to in the end is similar policy enacted in multiple states."97 RGGI 
is essentially a non-binding contract among member states to coordinate the way they 
enforce air pollution rules within their borders. Each participating RGGI state agreed to 
an updated model rule in 2005, 2006, 2007, 2008, 2013 and 2017.98 In addition to the 
RGGI organization's dependence on unanimity for its model rule, RGGI also depends on 
unanimity to determine its level of ambition for emissions reductions, requiring states to 
agree to a similar level of effort in addressing the issue of climate change. So far, this 
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system of governance, dependent on unanimous agreement to develop the legal 
guidelines and expectations for the RGGI states, has neither encountered legal challenges 
from the federal government, nor faced complaint from the RGGI states themselves. 

The implementation of present guidelines for the Regional Greenhouse Gas 
Initiative required unanimous agreement from its nine member states, as will any future 
modifications to the Model Rule and the RGGI organization's level of ambition for 
emissions reduction – a governance structure that may become problematic in the 
absence of enforcement powers, as the size of RGGI's capped emission market expands. 
With Virginia and New Jersey joining the program, RGGI's current cap will increase by 
about 61 percent, from 78.2 million metric tons of CO2 to about 126 million metric tons. 
If Hawaii, Minnesota, New Mexico, and Oregon join as well, the cap could increase by 
as much as 147 percent, from 78.2 million metric tons of CO2 to about 193 million 
metric tons. As RGGI's emissions market for trading expands—namely by acquiring new 
member states with high electricity sector emissions relative to that of current member 
states—not only do the chances of coalition-wide agreement diminish, but the 
consequences of disagreement become even more serious. Because RGGI states link 
their emissions markets voluntarily, any member state may withdraw from RGGI at any 
time, leaving the program constantly susceptible to reduced effectiveness as a tool for 
climate change mitigation.  
Can RGGI Remain Effective as an Expanding Voluntary Program Dependent on 
Unanimous Agreement?  

In order to address the question of whether RGGI can remain effective as an 
expanding voluntary program dependent on unanimous agreement, it is essential to first 
identify the consequences of a member state failing to achieve its emissions reduction 
commitments. The official withdrawal of New Jersey from RGGI,99 effective at the start 
of RGGI's second compliance period on January 1, 2012,100 represents the sole instance 
of a state leaving the program. In May of 2011, Governor Chris Christie publicized New 
Jersey's intent to depart ways, "declari[ng] [RGGI] an ineffective way to reduce carbon 
dioxide emissions," in order to justify his decision. According to Christie, the state's past 
emissions reductions had been due to increased reliance on natural gas for electricity; he 
emphasized that RGGI only served to increase the price of electricity for ratepayers.101  

As it turns out, contrary to Governor Christie's claims, RGGI did have an impact 
on New Jersey's emissions reductions. New Jersey's withdrawal from RGGI ultimately 
led the electricity sector to produce more emissions than it otherwise would have under 
RGGI, as demonstrated by its 2.3 million metric ton increase in emissions over the four 
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years following its withdrawal, despite relatively constant electricity generation (See 
Table 2 in Appendix, p. 34). According to my estimates, had New Jersey remained in the 
program, by the end of 2017, the state's emissions budget would have fallen by more 
than 8 million tons of CO2, to approximately 7.6 million tons.102 

While New Jersey's departure did affect RGGI's efficacy, it did not affect RGGI's 
functionality as a market mechanism. Auction prices remained stable in the year 
following New Jersey's departure,103 since the RGGI organization reduced the overall 
cap by the amount of New Jersey's individual cap, from 188 million tons of CO2 per year 
between 2009 and 2011, to 165 million tons per year between 2012 and 2013.104 
Apparently, RGGI as a market mechanism is not fragile to a state not complying with its 
emissions reductions commitments, as long as the organization adjusts RGGI's overall 
cap accordingly.  

Because the RGGI market mechanism is resilient to member state withdrawal, 
RGGI's only concern about withdrawal is reduced program effectiveness. While 
changing RGGI's governance model to proportional allocation of voting power would 
reduce the risk of the states with the largest caps from leaving, it would not eliminate the 
possibility of states leaving the program, nor would it prevent member states from falling 
short of their emissions reductions commitments. In this regard, RGGI's continuation as a 
functional interstate agreement may also benefit from the power of enforcement, which 
will further ensure its long-term efficacy as mechanism of greenhouse gas control. The 
approach to obtaining this crucial power, however, is not yet certain. 
Analyzing Ways to Provide RGGI With the Power of Enforcement  

The power of enforcement would render RGGI a program that is not only 
effective, but also sustainable, and deemphasize the importance of suggestions to alter 
RGGI's current governance model of unanimity. RGGI could legally bind its member 
states to their emissions reductions, or obtain the power of enforcement, by converting 
from its classification as an informal agreement among states to a formal interstate 
compact. An interstate compact is a legally binding and enforceable contractual 
agreement between member states, increasingly used by those participating states to 
effectively manage regional and sometimes even national problems "through collective 
                                                
102* In 2011 when there were 10 states in RGGI, including NJ, RGGI's cap was 188 million tons. New 
Jersey's individual cap was 15.6 tons (8.29% of RGGI's cap). In 2017, when there were 9 states in RGGI, 
RGGI's cap was 84.3 million tons. If NJ were still in the program, I estimate the cap would have been 84.3 
+ 8.29% = 91.34 million tons. Therefore, had NJ had stayed in the program, its individual cap would have 
fallen from 15.6 to 7.57 million tons—an 8.03 ton decrease—between 2012 and 2017. Note that these short 
hand calculations operate under the assumption that the proportion of emissions each RGGI state is 
budgeted remains constant over time, which is supported by the fact that the RGGI organization expects 
each of its members to give comparable levels of effort, or ambition, for reducing emissions through the 
entire duration of its membership. 
103 RGGI Supply and Bid Statistics (2018). 
104 Elements of RGGI. (2018). 



Virginia Policy Review 61 
 

	

and coordinated action." In Jeffrey Litwak et al.'s book, The Evolving Law and Use of 
Interstate Compacts, the authors identify an interstate compact as an instrument available 
for increasing efficacy in agreements between at least two states that are working 
collectively to achieve a common goal: 

...interstate compacts can provide member states with a predictable, stable, and enforceable 
mechanism for policy control and implementation. Generally, the contractual nature of 
compacts, particularly in the regulatory context, ensures their effectiveness and enforceability 
on the member states. The fact that interstate compacts cannot be unilaterally amended 
provides member states with a predictable and stable policy platform for resolving problems. 
Faced with uncertainty about member state compliance with emissions reductions 

commitments and the corresponding possibility of reduced program effectiveness, the 
motivation behind the RGGI states seeking interstate compact status under the Compact 
Clause would be to make the RGGI contract enforceable between the member states, to 
have at its disposal a mechanism for binding states to their emissions reductions 
commitments. As an interstate compact, RGGI states would have a legally enforceable 
obligation to reduce their emissions as specified at the outset; a state could not withdraw 
its emissions reductions commitment except according to the terms of the agreement. In 
this sense, the idea of an interstate compact seems like the solution to RGGI's foreseeable 
governance problem by diminishing the threat of reduced program effectiveness. 

Unfortunately, however, this option is not viable in practice, at least in the short 
run, because approval of a proposal for RGGI to take the form of an interstate compact 
would require congressional consent. According to case law established by the Supreme 
Court of the United States, the two conditions that necessitate congressional consent 
under the Compact Clause of the U.S. Constitution (Article I, Section 10) are when 
member states, as a group, take actions (1) "they could not otherwise take 
individually,"105 like "enforceable contracts...that exercise power greater than one state's 
agency could exercise"106 or (2) "that could be detrimental to the supremacy of the 
federal government."107 The fulfillment of either of these conditions is sufficient to 
generate the requirement for congressional consent;108 and the former condition is 
especially relevant here, because it would apply to RGGI in its attempt to obtain compact 
approval. In other words, RGGI operates legally, without congressional approval, 
because RGGI states currently share no essential part of the 'police power,' the ability to 
enforce laws, with another state; each member state retains the obligation of enforcing 
the terms of RGGI as a contractual agreement within its own boundaries. For instance, it 

                                                
105 Litwak et al 2016: 275, 26, 69. 
106 Change 2007: 1976. 
107 Litwak et al 2016: 69. 
108 Change 2007: 1976-1977. 
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would be unconstitutional—specifically a violation of the Compact Clause—for New 
York to enforce Massachusetts' emissions commitment under RGGI, unless, of course, 
RGGI is an interstate compact – a designation that RGGI would not receive, as Congress 
would not grant such a request. It is also important to emphasize that if Congress were 
willing to approve RGGI as an interstate compact, then it would likely be willing to 
create a national program, which would render the RGGI program moot. Therefore, 
discussion of an interstate compact does not appear to provide a solution to RGGI’s 
governance challenges, suggesting that the RGGI organization will have to find a means 
of developing a more enforceable contractual arrangement alternatively. 

In the absence of a possibility for 'interstate compact' classification and its 
associated explicit powers of enforcement, the RGGI organization could alternatively 
draw inspiration from the diplomats who negotiated the terms of the 2015 Paris Climate 
Accords in an effort to develop an implicit sense of stability. In Robert Falkner's 
International Affairs article, The Paris Agreement and the new logic of international 
climate politics, he argues that in the 21st Conference of the Parties to the United Nations 
Framework Convention on Climate Change (UNFCC) negotiations in Paris, France 
concluded with the development of a revolutionary regulatory approach for enforcement 
of, and ambitious participation in, a voluntary and non-binding climate agreement. 
Utilizing a "bottom-up" approach, diplomats invited countries to voluntarily join the 
Paris Climate Agreement and to set their own emissions reductions, as opposed to 
reusing the 1997 Kyoto Protocol top-down tactic of assigning national emissions 
reductions, which was highly unsuccessful. For the Paris Climate Accords, countries 
commit themselves to reductions they deem fair from their own national perspective. 
Ultimately, the number of countries opting into the Accords, and the ambition of the 
signatory emissions reductions commitments, exceeded what can be attributed to a basic 
bottom-up approach. By making country participation and their corresponding emissions 
reductions commitments public, the UNFCC strengthened its bottom-up approach even 
further, fostering a productive culture of "'naming and shaming,'" in which member 
countries criticize and receive criticism for subjectively deemed inadequate emissions 
reductions commitments. For example, if a country pledges a highly ambitious emissions 
reduction goal, upon review, other countries with a similar privilege and responsibility 
feel pressured to reciprocate that commitment by joining the Agreement and/or 
correspondingly increasing their emissions pledge. In his article, Falkner explains that 
the Paris Climate Agreement uniquely "embeds country pledges in an international 
system of climate accountability and a 'ratchet' mechanism," a truly ingenious approach 
in that it "mobilize[d] international and domestic pressure and generate[d] realistic 
expectations for more substantial climate policies worldwide." External pressures not 
only encourage reciprocal commitments from countries with similar economies, but they 
also encourage actualization of those emissions reductions. If a country voluntarily 
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commits itself, the other signatory countries expect that country to achieve that 
reduction, and hold themselves to the same high standards. It is important to note that 
external pressures persist over time, since the agreement requires that signatory countries 
report their 'nationally determined' emissions commitments regularly—every five 
years—and expects that those reduction commitments increase successively to reduce 
aggregate emissions worldwide. Interestingly, then, in the Paris Climate Accords, an 
international agreement that does not legally bind signatory countries to their emissions 
reductions (i.e. lack of compliance does not violate international law), administrators 
create a sense of stability through consistent and public reporting of national pledges; 
peer pressure effectively binds member countries to their commitments – and therein lies 
the implicit power of enforcement RGGI has the potential to gain. 109 

RGGI might achieve maximum program effectiveness by adopting the 
revolutionary regulatory approach that was developed for the Paris Climate Accords to 
encourage agreement membership and to 'enforce' its signatories' emissions reductions 
commitments. The current RGGI coalition may use peer pressure to both elicit emissions 
market linkage from non-member states, as well as to ensure member states achieve their 
emissions reductions commitments, as in the Paris Climate Accords. Subject to direct 
pressure, non-RGGI states might feel an obligation to join RGGI, and current RGGI 
states might feel an obligation to pledge more ambitious emissions reductions. In 
addition, successful diffusion of this culture of 'naming and shaming' would strongly 
deter states from leaving the program, even in the face of dissent, on the basis of an 
overwhelming sense of responsibility. Thus, the Paris Climate Accords potentially offers 
RGGI a useful model of governance; with the implicit power of enforcement, RGGI 
might be able to expand in a highly sustainable way. 
Section IV: Conclusion 

As RGGI's carbon market widens, RGGI's inability to ensure its members 
actualize their emissions reductions commitments poses increasing risks, because a larger 
cap on emissions comes with a larger responsibility at the global level for mitigating 
climate change. Since RGGI is a voluntary agreement, member states can leave the 
program at any time, disregarding its emissions reductions requirements and reducing the 
effectiveness of the program as a tool for climate change mitigation. For this reason, 
RGGI would benefit highly from obtaining the power of enforcement. If RGGI were 
converted to an interstate compact agreement, it could bind its member states to their 
emissions reductions commitments, eliminating the risk of non-compliance. Interstate 
compact classification does not currently appear to be a productive path because (1) 
conversion would require the highly unlikely approval of Congress and (2) if one 

                                                
109 Falkner 2016: 1107-1108, 1114-1115, 1118. 
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unrealistically assumes that Congress will approve RGGI, one must also assume that 
Congress would approve a national program – a decision that would eliminate the 
usefulness of a regional program. Thus, the most promising approach to generating 
powers of enforcement for RGGI is for the organization to adopt the technique crafted by 
diplomats for the 2015 Paris Climate Accords, which imparts a culture of "naming and 
shaming" among signatory entities to ensure that those entities establish ambitious 
commitments and actually achieve those commitments. By utilizing this approach, RGGI 
states can bind each other to their emissions reductions commitments, and ultimately 
ensure that one another remain in the program through the implicit power of 
enforcement. In short, RGGI's implementation of the Paris approach might generate a 
much-needed sense of stability, thus diminishing the risk of volatile effectiveness as 
RGGI expands. 
CONCLUSION 

In this paper, I argued that growing concerns about climate change at the state 
level, as well as the Regional Greenhouse Gas Initiative's (RGGI's) inherent flexibility 
and openness to electricity market linkage, place limitations on what RGGI can 
accomplish as a voluntary agreement with a unanimity-based model of governance.  

In Part I, I provided an introduction to cap-and-trade programs. A cap-and-trade 
program is a market-based approach to reducing greenhouse gas emissions that facilitates 
the exchange (or 'trade') of carbon allowances such that members do not exceed an 
aggregate 'cap' on CO2 emissions. The level of the cap for each compliance period 
depends on the number of member states in the program, the sector(s) of the economy 
that must adhere to the cap, and the ambition of the program. I discuss three major cap-
and-trade programs for CO2 emissions now in operation: the European Union Emissions 
Trading System, the regional Western Climate Initiative, and the Regional Greenhouse 
Gas Initiative. As compared to RGGI, the WCI is more ambitious and unique, suggesting 
that it is less likely to generate followership. RGGI has relatively lower expectations of 
its members, so it is presumably more capable of attracting new members. The RGGI 
organization also has the willingness to accommodate interested states that are 
characteristically dissimilar from its existing coalition—an observation I outline in Part 
II—which further promotes program expansion. 

In Part II, I place Virginia in the cap-and-trade context, addressing why Virginia 
is best suited to join RGGI, how Virginia will join RGGI, and the obvious implications 
of this linkage. For Virginia, RGGI is sufficiently ambitious and superior to the 
alternatives for achieving aggregate emissions reductions. Virginia is on track to join 
RGGI by way of executive action, but a key constraint on the governor’s authority is that 
the emissions allowances may not be auctioned for revenue without a change in Virginia 
statutory law. In any case, the Governor of Virginia can require its regulated electric 
utilities to consign their allowances to auction, a method that will prevent regulated 
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utilities from generating windfall profits and thus higher electricity prices in Virginia. 
Importantly, linkage with RGGI also has the potential to reduce Virginia's contribution to 
the problem of climate change without causing a loss in its status as a net exporter of 
electricity. Finally, Virginia is an example of a state that RGGI accommodates despite its 
dissimilarity with the states that make up RGGI's existing coalition; unlike the other 
RGGI states, Virginia is a state with only gubernatorial support for cap-and-trade, and a 
regulated electric utility sector.  

In Part III, I identify a more complex implication of Virginia's linkage with 
RGGI, namely that this linkage offers explicit and implicit encouragement to entities 
interested in reducing emissions to join the program, which may translate to coalition 
expansion. Virginia's linkage offers explicit encouragement to states that similarly have 
regulated utility sectors and/or maintain only gubernatorial support for cap-and trade, 
such as Hawaii, Minnesota, New Mexico and Oregon. In addition, Virginia's linkage 
offers implicit encouragement to non-domestic states that, like Virginia, are unique – 
states that generally do not assume the typical characteristics of the existing RGGI 
members, such as Canadian provinces or Mexican states. According to my analysis, 
which I limit to potential U.S. states, Oregon is currently a suitable candidate for linkage 
to RGGI. Hawaii, Minnesota, and New Mexico are not yet ripe for linkage, but they are 
capable of linkage in the near future if they take advantage of their lowest cost options 
for reducing emissions intensity. The marginal cost of reducing emissions is also an 
important measure of potential member state ambition. If an incoming member state's 
marginal cost of abatement is consistent with the existing RGGI members, its ambition 
is, too; and the price of emissions allowances will remain unchanged. In this section, I 
conclude that RGGI's coalition is likely to expand beyond Virginia and New Jersey, 
especially in light of Virginia's linkage. RGGI has demonstrated flexibility in 
accommodating new member states. 

In Part IV, I emphasize that RGGI will face governance challenges as it expands, 
given its unanimity-based governance model, its voluntary nature, and its lack of 
enforcement powers. The RGGI organization is not only dependent on unanimity for the 
model rules across all member states, but it also depends on unanimity to determine its 
level of ambition for emissions reductions. If a member state disagrees with the rest of 
the members on any aspect of the program, it may give notice for withdrawal. RGGI 
states maintain the ability for withdrawal because RGGI states link their electricity 
markets voluntarily. This possibility for withdrawal in the face of disagreement leaves 
the program constantly susceptible to reduced effectiveness as a tool for climate change 
mitigation, but not to discontinuance, as evidenced by the impact of New Jersey's 
withdrawal from the program in 2012. After a discussion of the risks posed by 
withdrawal, I analyze possible ways to reduce these risks – particularly, the prospect of 
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contractual enforcement as a means of maximizing program effectiveness. The RGGI 
organization could theoretically obtain the power of contractual enforcement through (a) 
Interstate Compact Classification or (b) the "naming and shaming" approach used in the 
Paris Climate Accords. In practice, I find that only the latter approach is viable. Yet, the 
Paris approach may not be an approach to adopt in isolation or even an approach to adopt 
at all. It is not my aim to arrive at a definitive solution to RGGI's foreseeable governance 
problem. Rather, my aim is to start what will hopefully become a much larger discussion 
concerning potential solutions to this problem.  

RGGI is likely to expand its coalition to include New Jersey (again) and now, 
Virginia. In fact, RGGI has the potential to increase its cap on greenhouse gas emissions 
by at least 147 percent, from 78.2 million metric tons of CO2 to about 193 million metric 
tons, due to linkage with U.S. states alone; but this expansion is only possible if the 
RGGI organization makes changes to its business-as-usual operation. RGGI's exceptional 
potential for coalition expansion underscores the importance of modifying the operation 
of the program in a way that facilitates maximum program effectiveness. Useful 
modifications may consist of altering RGGI's model of governance, or obtaining the 
power of enforcement, in lieu of, or in addition to, another possible solution. RGGI has 
the potential to enhance its role as a leader in climate change mitigation if it is able to 
resolve increasing challenges of governance as it expands to include new jurisdictions. 
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APPENDIX 
 
Table 1 The emissions intensity (tons CO2 per MWh) of Virginia between 2003 and 2015. Emissions intensity 
was calculated by dividing Virginia's electricity emissions of CO2 (million metric tons) by Virginia's electricity 
generation (million KWh) for each given year, data provided by the U.S. Energy Information Administration. 
Emissions intensity can be used as a measure of ambition for potential RGGI members. The RGGI organization 
has determined that Virginia is a good candidate for RGGI, as evidenced by RGGI's approval of the state's 
application to join RGGI. 

Virginia   

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 41.3 101509.73 0.00041 

2004 41 105424.17 0.00039 

2005 41.8 108849.55 0.00038 

2006 37.2 106721.24 0.00035 

2007 41.8 111569.55 0.00037 

2008 36.5 110106.34 0.00033 

2009 31.3 108462.46 0.00029 

2010 34.3 113806.14 0.00030 

2011 28.5 110228.27 0.00026 

2012 25.2 107794.99 0.00023 

2013 30.9 110511.83 0.00028 

2014 30.3 112098.38 0.00027 

2015 31.8 112009.04 0.00028 
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Table 2 The emissions intensity (tons CO2 per MWh) of New Jersey between 2003 and 2015. Emissions intensity 
was calculated by dividing New Jersey's electricity emissions of CO2 (million metric tons) by New Jersey's 
electricity generation (million KWh) for each given year, data provided by the U.S. Energy Information 
Administration. Emissions intensity can be used as a measure of ambition for potential RGGI members. The 
RGGI organization has determined that New Jersey is a good candidate for RGGI, as evidenced by RGGI's 
approval of the state's application to rejoin RGGI. 

New Jersey   

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 18.1 76382.51 0.00024 

2004 19.1 77593.17 0.00025 

2005 19.3 81896.81 0.00024 

2006 18.3 79680.95 0.00023 

2007 19.4 81934.33 0.00024 

2008 18.7 80519.54 0.00023 

2009 14.6 75779.85 0.00019 

2010 17.7 79179.43 0.00022 

2011 15.6 76859.76 0.00020 

2012 14.8 75052.91 0.00020 

2013 14.4 74642.40 0.00019 

2014 16.7 73866.08 0.00023 

2015 17.9 75489.62 0.00024 
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Table 3 The emissions intensity (tons CO2 per MWh) of Hawaii between 2003 and 2015. Emissions intensity was 
calculated by dividing Hawaii's electricity emissions of CO2 (million metric tons) by Hawaii's electricity 
generation (million KWh) for each given year, data provided by the U.S. Energy Information Administration. 
Emissions intensity can be used as a measure of ambition for potential RGGI members. Hawaii's emissions 
intensity of 0.00069 for 2015 suggests that the state has low cost options for reducing emissions.  

Hawaii    

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 7.9 10390.84 0.00076 

2004 8.2 10731.52 0.00076 

2005 8.1 10538.91 0.00077 

2006 8.1 10567.91 0.00077 

2007 8.1 10585.30 0.00077 

2008 7.9 10390.28 0.00076 

2009 7.7 10126.19 0.00076 

2010 7.6 10016.51 0.00076 

2011 7.4 9961.65 0.00074 

2012 7.1 9639.16 0.00074 

2013 6.8 9503.16 0.00072 

2014 6.7 9475.45 0.00071 

2015 6.6 9511.35 0.00069 
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Table 4 The emissions intensity (tons CO2 per MWh) of Minnesota between 2003 and 2015. Emissions intensity 
was calculated by dividing Minnesota's electricity emissions of CO2 (million metric tons) by Minnesota's 
electricity generation (million KWh) for each given year, data provided by the U.S. Energy Information 
Administration. Emissions intensity can be used as a measure of ambition for potential RGGI members. 
Minnesota's relatively high emissions intensity of 0.00041 for 2015 suggests that the state has low cost options 
for reducing emissions. 

Minnesota    

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 36.4 63087.34 0.00058 

2004 34.9 63340.31 0.00055 

2005 35.5 66019.05 0.00054 

2006 34.4 66769.93 0.00052 

2007 34.3 68231.18 0.00050 

2008 32.9 68794.14 0.00048 

2009 30.2 64004.46 0.00047 

2010 29.3 67799.71 0.00043 

2011 28.9 68532.71 0.00042 

2012 25.4 67988.53 0.00037 

2013 25.7 68644.10 0.00037 

2014 29.1 68719.37 0.00042 

2015 27 66579.23 0.00041 
  



Virginia Policy Review 75 
 

	

Table 5 The emissions intensity (tons CO2 per MWh) of New Mexico between 2003 and 2015. Emissions 
intensity was calculated by dividing New Mexico's electricity emissions of CO2 (million metric tons) by New 
Mexico's electricity generation (million KWh) for each given year, data provided by the U.S. Energy 
Information Administration. Emissions intensity can be used as a measure of ambition for potential RGGI 
members. New Mexico's relatively high emissions intensity of 0.00107 for 2015 suggests that the state has low 
cost options for reducing emissions. 

New Mexico   

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 30.7 19330.49 0.00159 

2004 30.7 19845.74 0.00155 

2005 32.1 20638.95 0.00156 

2006 32.7 21434.96 0.00153 

2007 31.1 22267.39 0.00140 

2008 30.5 22038.11 0.00138 

2009 32.6 21647.14 0.00151 

2010 29 22428.34 0.00129 

2011 30.8 23041.67 0.00134 

2012 28.9 23178.57 0.00125 

2013 28.2 23065.03 0.00122 

2014 24.5 23115.22 0.00106 

2015 24.6 23093.55 0.00107 
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Table 6 The emissions intensity (tons CO2 per MWh) of Oregon between 2003 and 2015. Emissions intensity was 
calculated by dividing Oregon's electricity emissions of CO2 (million metric tons) by Oregon's electricity 
generation (million KWh) for each given year, data provided by the U.S. Energy Information Administration. 
Emissions intensity can be used as a measure of ambition for potential RGGI members. Based on its 2015 
emissions intensity, Oregon is currently a good candidate for emissions market linkage with RGGI. Oregon's 
relatively high emissions intensity of 0.00018 for 2015 suggests that the state has low cost options for reducing 
emissions.110 

Oregon    

Year 

Electricity 
Emissions 
of CO2 
(million 
metric tons) 

Electricity 
Generation 
(million 
KWh) 

Emissions 
Intensity 
(tons CO2/ 
MWh) 

2003 8.2 45194.73 0.00018 

2004 8.1 45636.45 0.00018 

2005 8.1 46419.24 0.00017 

2006 6.4 48069.26 0.00013 

2007 9.6 48696.97 0.00020 

2008 10.1 49187.48 0.00021 

2009 8.8 47566.90 0.00019 

2010 9.8 46025.95 0.00021 

2011 6.4 47171.45 0.00014 

2012 6.9 46688.86 0.00015 

2013 9 47640.98 0.00019 

2014 7.9 47334.95 0.00017 

2015 8.6 47263.97 0.00018 
  

                                                
110 U.S. Energy Information Administration (2017). State Carbon Dioxide Emissions Data. See also U.S. 
Energy Information Administration (2018). Retail Sales of Electricity, Monthly. 
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Table 7 State electricity sector emissions (mil metric tons CO2) in 2015, the likely cap for 2020 assuming RGGI 
membership (mil metric tons CO2), and the approximate percent increase in RGGI's cap (mil metric tons CO2) 
as a member for the nine RGGI states (Connecticut, Delaware, Maine, Maryland, Massachusetts, New 
Hampshire, New York, Rhode Island, and Vermont), the incoming RGGI states (Virginia and New Jersey) and 
the potential new member states (Hawaii, Minnesota, New Mexico and Oregon). The aggregate electricity sector 
emissions for the current RGGI states is 78.2 mil metric tons CO2, and these emissions must not exceed 78.2 mil 
metric tons CO2 under RGGI, through 2020. After Virginia and New Jersey join the program, RGGI's 
aggregate cap on emissions will expand to 124.2 to 126.2 mil metric tons, consisting of a 61 percent increase in 
RGGI's cap. In the event Hawaii, Minnesota, New Mexico and Oregon join RGGI, the cap would expand to 191 
to 193 mil metric tons, consisting of a 147 percent increase in RGGI's aggregate cap on emissions. The U.S. 
Energy Information administration provided the data for state electricity sector emissions; the RGGI 
organization website provided RGGI's projected cap for 2020; and the Virginia Regulatory Town Hall provided 
a figure for Virginia's anticipated cap as a member of RGGI.111 

States already 
linked or with 
potential for linkage 
to RGGI 

State Electricity 
Sector Emissions 
in 2015 (mil 
metric tons CO2)  

Likely Cap 
for 2020 
(mil metric 
tons CO2) 

Approximate 
percent increase in 
RGGI's cap (mil 
metric tons CO2) 

Connecticut 7.4   
Delaware 3.3   
Maine 1.6   
Maryland 16.7   
Massachusetts 11.3   
New Hampshire 3.5   
New York 29.2   
Rhode Island 2.8   
Vermont 0.0   
TOTAL FOR 
CURRENT RGGI 
STATES 

75.8 78.2 - 

Virginia 31.8 33-34 �43 % 
New Jersey 17.9 14  
VA + NJ 49.7 124.2-126.2 �61 % 
Hawaii 6.6   
Minnesota 27.0   
New Mexico 24.6   
Oregon 8.6   
HI + MI + NM +OR 66.8 191-193 �147% 

  

                                                
111 2015 state energy-related carbon dioxide emissions by sector. (2018). U.S. Energy Information 
Administration. See also Virginia Regulatory Town Hall (2017) and Elements of RGGI. (2018). 
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Maryland’s State Budget: Trends and Upcoming Issues 
 
By James Leckie 

 
Executive Summary 

The State of Maryland has an annual budget with most of the power residing in 
the Executive Branch. Its tax system is fairly equitable overall, but with higher revenues 
per capita on personal and corporate income taxes and a standard sales tax relative to 
other states. Median income is above the national average, but equity issues exist in 
income and educational achievement. Action should be taken to reduce overdose deaths 
and addiction, educational achievement gaps, and the $1.2 billion structural deficit by 
FY2023. These can be done through funding of drug rehabilitation centers, expanding 
access to Pre-K, and modest personal income tax increases and cuts to Medicaid 
reimbursements. Funding for the rehabilitation centers can be accomplished through 
transfers in funding between agencies. The same is true of Pre-K through a corporate tax 
increase.  
PART I – The Maryland Budget 
Budget Process 

The Maryland state budget follows a fairly standard budgetary procedure. The 
budget is passed on an annual basis, with fiscal years beginning July 1st and ending June 
30th, with the fiscal year being the calendar year at the end of the cycle. For example, 
FY2018 ended June 30, 2018. The operating budget must be estimated at a balance by 
law, but automatic stabilizers and unforeseen circumstances can lead to a deficit. The 
budget is formulated by the Department of Budget and Management (DBM) under the 
Governor, and submitted to the state legislature for approval. The Governor must submit 
the budget to the legislature by the third Wednesday in January, or by the 10th day of the 
legislative session following his/her election. The legislature can cut appropriations, but 
they cannot add funding or move funding from one department to another. Once 
approved by both houses of the legislature, the Governor cannot veto the approved 
budget and it goes into law immediately without further action needed by the Governor 
(DBM 1, n.d.). Due to annual turnaround, state agencies begin preparing their budget 
requests for the next fiscal year in June-August of the ending fiscal year. Agencies begin 
preparations at the end of FY2017 for their FY2019 requests. September through 
December the DBM reviews these requests from the agencies, make recommendations to 
the Governor, and the Board of Revenue Estimates make projected estimates for the 
Governor’s decision. Once the budget is submitted to the legislature, they have until the 
83rd day of the 90-day session to hold hearings and approve a budget. If no budget is 
passed by the 90th day or supplemental budgets are needed, the Governor can require a 
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special session to pass a budget. The DBM sets budget targets in May through June for 
state agencies to follow at or below these targets (DBM 2, n.d.; DBM 1, n.d.).  
State Revenues 

The total state budget was just under $30 billion for FY2017, but this analysis 
will focus solely on the general fund revenues for FY2017 and past years going back to 
FY2012 (Department of Legislative Services, 2018). Due to this, issues of dedicated trust 
funds will be mostly omitted unless relevant to the general fund in some fashion. In 
terms of the Education and Transportation Trust funds, revenues from these programs are 
omitted. Some tax revenues are partially dedicated to trust funds, and those aspects of the 
revenue are not included here. 

Three major taxes that form the bulk of general fund revenues are: sales tax, 
corporate income tax, and individual income tax. Sales tax is set at 6 percent for general 
goods and 9 percent for alcohol if intended for usage inside the state. Corporate income 
tax is set at 8.25 percent. Individual income tax graduates progressively along eight tax 
brackets beginning at 2 percent for the first $1,000 and ending at 5.75 percent for 
incomes over $250,000 for individuals and $300,000 for joint filers (Comptroller of 
Maryland 1, n.d.; Comptroller of Maryland 2, n.d.; Comptroller of Maryland 3, n.d.). 
Additionally, the sales tax includes exemptions for groceries, prescription drugs, digital 
software, transportation and motor vehicle sales, medicine, medical devices, and medical 
services. Soda, over the counter drugs, and candy are non-exempt (Sales Tax Handbook, 
n.d.). Other significant taxes include the state lottery tax, business franchise tax, 
insurance premium tax, estate tax, tobacco tax, alcohol tax, and other taxes. The lottery 
tax is split in rough thirds between the education trust fund, casino operators, and other 
funds with very little towards the general fund (Department of Legislative Services, 
2018). 
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Maryland collects more individual income tax than nearly all other states, a fairly 
high corporate income tax, and a fairly low sales tax. Maryland ranks third on the 
individual income tax at $2,061 per capita, thirteenth for corporate income tax at $187 
per capita, and thirty-first for sales tax at $748 per capita (Loughead 1, 2018; Loughead 
2, 2018; Walczak, 2016). All taxes combine for a tax structure that is fairly equitable 
except for the top 1% paying far less of their income compared to other groups (6.7% 
compared to 8.5%-10.3% among other groups) (Davis et. al, 2015).  

In terms of General Fund revenues, Maryland took in about $16.7 billion for FY 
2017, up 17.1% from the $14.3 billion from FY 2012. Personal income rose from $7 
billion to $9 billion, sales tax from $4 billion to $4.5 billion, and corporate income tax 
from $646 million to $795 million in this period. Only tobacco and state lottery taxes 
decreased over this time period, from $411 million to $387 million and from $536 
million to $484 million, respectively (Department of Legislative Services, 2013; 
Department of Legislative Services, 2018).  

 
State Expenditures 

Maryland’s Capital Budget totals $4.4 billion for FY2019 with $995 million in 
general obligation payments. However, this is below the $1.075 billion as recommended 
by the Spending Affordability Committee and $500 million below the recommended 
level by FY2023. This is partially due to a lack of incoming funding from the General 
Fund Revenues that would have gone to this payment. The debt will continue to rise as a 
percentage of the general fund budget (Department of Legislative Services, 2018). While 

$9,019.30	

$4,539.30	

$484.30	
$795.60	

$228.40	
$328.70	

$227.90	
$387.00	

$32.50	
$655.70	

$7,114.70	

$4,039.30	

$536.30	

$646.50	
$207.20	

$304.00	
$196.90	

$411.40	
$31.00	

$770.50	

Figure 2: General Fund Revenues in Millions for FY2012 and FY 2017 
by Percentage

Source: Dept. of Leg. Services, 2018
Note: Exterior is FY2012 and Interior is FY2017
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this is something to be concerned about going forward, the focus here will be on the 
operating budget. 

In terms of operating budget expenditures, Maryland’s operating budget from the 
general fund rose from $14.8 billion in FY2012 to $16.9 billion in FY2017, or 13.5%. 
While the total operating budget was just under $30 billion in FY2017, the focus here 
will be on the expenditures from the general fund and federal spending is not considered. 
Likewise, expenditures from the Education and Transportation Trust Funds are not 
considered. While spending is increasing, it is increasing more slowly than revenues, 
causing the operating budget deficit to decrease from about $500 million to about $200 
million. In FY 2017, $6.5 billion went directly in aid to local governments, with all but 
about $600 million to education, while $3.3 billion went to entitlements ($3 billion being 
medical assistance from Medicaid), and $6.8 billion went to state agencies. While most 
areas saw increases in funding, the department of health saw a slight decrease in overall 
funding of 6.7%. While the overall general fund expenditures grew by 13.5% from 
FY2012 to FY2017, Entitlements grew by 17.7%, local aid grew by 7.3%, public 
safety/police grew by 18.8%, human services by 21.8%, Higher Education by 25.1%, 
Other Education by 7.5%, and Other Agencies by 19.7%. Respectively, that is an 
annualized average of 2.7% overall and 3.5% for entitlements. Retirement and Pension 
systems have seen an improvement, rising from a 63.5% paid ratio in FY2012 to 70.9% 
paid in FY2017 (Department of Legislative Services, 2013; Department of Legislative 
Services, 2018). Improvements could still be made, but progress is ongoing.  
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Regarding the tax base, Maryland’s labor force grew from 3,129,141 in calendar 
year 2013 to 3,233,773 in calendar year 2018. Unemployment was at 6.5% in August of 
2013 and it stands at 4.2% as of August 2018 (BLS, n.d.). The median household income 
was $76,067 in 2016, while the national rate was $57,617; these are growing with time. 
However, 14.9% of households had an income below $25,000 in 2016 (US Census 
Bureau, n.d.). Furthermore, 10% of households were defined as living in poverty in 2014 
as defined by the American Community Survey, or $23,850 for a family of four 
(Maryland Alliance for the Poor, 2016). Therefore, Maryland’s median income hides a 
fairly large group of impoverished people and general issues of inequity.  
PART II – Social Welfare: The Opioid Crisis and Educational Attainment 
Disparities 
The Opioid Crisis 

The opioid crisis has been developing for years, and sees no signs of slowing in 
Maryland. Maryland and the CDC both count opioid overdoses by using the cause of 
death on death certificates. In the case of more than one drug, Maryland attempts to 
ascribe a primary cause, but some deaths must be listed as multiple causes or 
“unknown”. The CDC method is similar, but they may not count unknown causes of 
overdose. In 2016, Maryland counted 2,089 unintentional alcohol or drug related 
overdoses within the state, compared to the CDC’s 2,044 in Maryland and 63,632 
nationwide (CDC, n.d.; MDH, 2018). Considering the relatively small difference 
between these two for a state of six million people, this is not a significant difference. 
The CDC measured this overdose rate at 33.2 per 100,000 people, or nearly twice the US 
rate of 19.8 per 100,000 in 2016 (CDC, n.d.). Maryland’s total overdoses also rose from 
799 in 2012 to 2,282 in 2017, a 185% increase in just five years. In 2017, about 1,600 
deaths were in the Baltimore metro compared to a little over 200 in the national capital 
region (MDH, 2018). As seen below, fentanyl and heroin are involved in more than half 
of overdoses alone, while alcohol is only involved in about a quarter of deaths. Since 
overdoses often involve more than one drug, these numbers to not add to the total deaths. 
It should be noted that prescription opioids are relatively flat and alcohol is dropping, 
while fentanyl is on a rapid rise and heroin is beginning to drop. Cocaine is also on a 
fairly steep rise.  
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From this graph, we can see that most opioid and other drug overdoses are from 

illegal substances, rather than prescription medications. Therefore, increased controls on 
prescriptions will likely not stop deaths among people using illicit drugs.  

Maryland also had the highest in-patient hospitalization rate from opioids in the 
country at 403.8 per 100,000 in 2014, while Wyoming had the lowest at 96.7. Maryland 
was 3rd for emergency department visits for opioids in 2014 at 300.7 per 100,000 
compared to the lowest from South Dakota at 63.1 per 100,000 (Weiss et. al, 2016). This 
slight difference could be explained by Maryland’s insurance rates. In 2014, 6% of 
Marylanders were uninsured, 14% on Medicaid, 60% had employer insurance, and 6% 
had non-group insurance; nationally, rates were 10% uninsured, 19% Medicaid, 49% 
employer insurance, and 6% non-group insurance (Kaiser Family Foundation, 2017). 
This means that more Marylanders were able to access non-emergency doctors for these 
conditions compared to national rates. However, the sheer rate of these visits could be 
overburdening Maryland’s Medicaid program, especially considering the crisis is 
disproportionately in Baltimore, a less affluent area.  

With the crisis concentrated among less affluent populations, with more Medicaid 
users, this could lead to budgetary issues. The main problem, however, is that far too 
many people are dying statewide, and these deaths are concentrated in one particular part 
of the state. Simply taking the 100,000 rates up to the six million population of 
Maryland, there were 24,228 opioid hospitalizations in Maryland in 2014 and 18,000 
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emergency department visits, and the problem is only getting worse. This problem must 
be addressed head on to reverse this trend.  
Educational Attainment 

Educational attainment equity in Maryland is also a major issue. To measure this, 
the federal government uses the National Assessment of Educational Progress (NAEP) 
test, which is a test administered within agencies at the US Department of Education. 
This is the only test that allows for cross comparison of states, districts, and more. Two 
of the main tests used are reading and math scores for eighth grade students. In 
Maryland, about 2,900 students are tested on these topics every two years. Scores on 
these tests range from: Below Basic, Basic, Proficient, to Advanced based on scores 
students should achieve by certain time frames (Nation’s Report Card, n.d.).  

Statewide by year, the majority of students score either basic or proficient, with a 
sizable portion in below basic and very few in the advanced category. This, and 
Maryland’s relative lack of progress, can be seen in the chart below. While Maryland 
tends to have a larger proportion of students in the Advanced category, 11% in Math and 
7% in Reading compared to 10% and 4% in 2017 for example, they also have very large 
proportions in Below Basic and Basic. As seen below, Maryland Typically has slightly 
less students than the national average in the Basic and Below Basic categories combined 
for math and reading, but this changed in 2017. Whether this is a trend remains to be 
seen, but the higher than average advanced rates with the typical to slightly high Below 
Basic rates could imply that Maryland is an affluent area with good statewide educational 
averages, but major issues of equity.  
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Looking deeper, educational achievement across ethnic groups can also be seen. 

Over half of African Americans score Below Basic in Math and 40% in English, 
compared to 33% in Math for whites and 14% in English. Compared to national trends, 
Maryland has more students below basic in Math, but about the same in English. It 
appears that racial achievement gaps account for this. For example, 17% of white 
students in Maryland scored in the advanced category for math and 10% in reading 
compared to 2% in both categories for African Americans in 2017. Black students also 
have more than twice the Below Basic rate of white students in Maryland for both math 
and reading. More detail is seen in the chart below.  
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Aside from test scores, there are also discrepancies in high school dropout rates. 

In 2014, 6% of Marylanders between the ages of 16-24 had not achieved a high school 
diploma or its equivalent and were not enrolled in school. This was 4.4% for white 
Marylanders, 7.2% for blacks, and 12.3% for Hispanics. Nationwide, these percentages 
were 6.3% overall, 4.4% for whites, 7.9% for blacks, and 10.7% for Hispanics (National 
Center for Education Statistics, 2015). While Maryland is better than the national 
average with African Americans, it is clearly worse off for Hispanics. Furthermore, the 
dropout rate is still nearly twice as high among African Americans compared to whites. 
Due to Maryland’s diverse population, these discrepancies are not just a poor outcome in 
and of themselves, they affect the larger economy. Without enough college graduates or 
poor educational attainment, there is a limit on the human capital in the state. Simply by 
closing this gap, incomes can rise, income inequality can close, and tax revenues can rise 
with a growing economy.  
PART III – The Structural Deficit  

Along with the many social welfare problems present within Maryland, the 
budget suffers from some significant structural issues. While pensions are not at the ideal 
rate of funding, as mentioned earlier, and the transportation trust fund may lose $166 
million by FY2023, the number one issue is the structural deficit. By FY2023, general 
fund revenues will grow by about $2.4 billion (14.4%), but expenditures will increase by 
about $3.6 billion (21.3%) for a $1.2 billion structural deficit. Of the $3.6 billion in 
added expenditures: $800 million will come from Education Aid, $300 million from 
Debt Service, $1.2 billion from Entitlements, $300 million from Other Mandates, and $1 
billion from Agencies and Higher Education (Department of Legislative Services, 2018). 
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With nearly all of entitlement spending coming from Medicaid, this fast-growing 
program is the primary cause of the entitlement spending increase.  

As stated above, Maryland collects among the most per capita on income tax, 13th 
on corporate income tax, but not much on sales and use tax. However, the growth in the 
current budget means that this structural deficit will be difficult to close, especially 
considering social welfare issues to address like health and equity. Entitlements were 
already at $3.3 billion in FY2017, so the additional $1.2 billion represents a 36.4% 
increase in a six-year timeframe. By contrast, Higher Education and Agencies will rise 
about 17% in the same time frame. Clearly, controlling entitlement costs and costs of 
higher education and agencies are the main levers on the expenditure side. Recently, 
CMS approved an expansion of Maryland’s 1115 waiver for their All-Payer Model to 
include physicians and nursing homes starting in 2019 (RevCycleIntelligence, 2018). 
This may successfully curtail Medicaid spending, but it remains to be seen. 

Entitlements are projected to grow 4.4% from FY2018 to FY2019 alone, with 
assistance payments dropping by nearly a quarter, foster care payments remaining 
constant, and a 1.1% increase in property tax credits. However, medical assistance is 
$3.2 billion of the $3.5 billion in entitlements for FY2018 with a projected 5.5% growth 
in FY2019. Finding a way to decrease costs here is key, with some room for increases in 
tax rates.  
PART IV – Recommendations  
Opioids – More funding for Drug Treatment Centers 

In order to combat the opioid epidemic, more funding is needed for Medication 
Assisted Treatment (MAT). MAT is the usage of medications (e.g. methadone, 
buprenorphine, naltrexone) to curb cravings, withdrawal symptoms, and improve social 
functioning during recovery (Volkow, Frieden, Hyde, & Cha, 2014). MAT is an effective 
method of addiction treatment for Opioid Use Disorder (OUD). It was associated in one 
study with a 50% decrease in overdose deaths, an increase in patients retention in 
treatment, and improved social functioning as well as a reduction in the risks of 
infectious-disease transmission and engagement in criminal activities (Volkow, Frieden, 
Hyde, & Cha, 2014). In a study between MAT and typical treatment for incarcerated 
individuals, MAT decreased the overall relapse rate to 43% from 64%; a 21-percentage 
point increase and doubled the average time to relapse from 5 weeks to 10.5 weeks (Lee 
et. al, 2016). The average time to relapse was extended by this significant increase in 
successful rehabilitation, but also by decreasing overall opioid usage per person. In other 
words, far more people successfully quit using MAT and others reduced their overall 
usage. When compared to placebos; buprenorphine was more effective than the placebo 
at any level of treatment for relapse and retention in treatment programs (Mattick, Breen, 
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Kimber, & Davoli, 2014). MAT is the method of treatment recommended by the federal 
Substance Abuse and Mental Health Services Administration. 

Implementation of MAT saves lives, decreases relapses, and increases retention 
in addiction programs as mentioned above. Additionally, research finds that every dollar 
spent on addiction treatment programs results in $4-$7 in savings on societal costs and 
criminal justice costs (Wen & Warren, 2017). MAT not only saves lives but saves money 
for the taxpayer in the long run. However, costs may be too high for individual patients. 
Average costs for six months of buprenorphine including the drug, hospitalization, 
ambulances, consultation and other costs were $11,597; methadone was $14,921 
(Barnett, 2009). Statistically, these costs are similar, but this would not be economically 
viable for most Americans without insurance coverage. However, many private 
insurance companies require patients to “fail-first” in order to access MAT. This means 
that a patient is unable to receive a MAT prescription from a qualified health 
professional until they have tried a 12-step program or other abstinence program, 
regardless of the health professional’s recommendation. As a result, only 34.4% of 
patients receive MAT (Volkow, Frieden, Hyde, & Cha, 2014). If people denied MAT 
survive their likely relapses, then they must continue to fail repeatedly until their 
insurance grants their request for MAT. Additionally, physicians currently have a cap of 
granting 100 patients access to the MAT drug buprenorphine (AHA, 2016). These 
policies combine to limit our ability to solve this problem. 

On July 1, 2017, a Medicaid waiver for Maryland was approved. This waiver 
allows Medicaid in Maryland to cover residential programs and institutionalization and 
treatment for those addicted to opioids. Medicaid will reimburse 60%-90% of the costs 
and it was estimated that 4,000-6,000 people suffering from addiction can access this 
help annually. Furthermore, Maryland’s creation of CRISP, “Chesapeake Regional 
Information System for our Patients”, allows for emergency rooms and the healthcare 
system to monitor for frequent visitors seeking opioids to avoid over-prescription (Baye, 
2017). At the costs of treatment mentioned above, this could cost the state anywhere 
from $92.8 million to $179 million annually. However, this program was approved in 
2017 and budget projections likely include these costs.  

To combat this problem, the legislature must ban fail-first policies and the cap on 
buprenorphine prescriptions must be raised. Since fail-first policies only relate to private 
insurance in Maryland at this point, and because raising buprenorphine caps is not a cost 
to the State, these actions will not cost the State money. Additionally, funding must be 
allocated for rehabilitation facilities. The cost of a 10-bed facility, which can handle 700 
patients a year, costs $730,000 annually (Masters 2017). Earlier, I mentioned that there 
were likely 24,000 hospitalizations statewide related to opioids in 2014. If there were 
enough of these rehabilitation centers for these patients, then it would cost $25 million 
annually. Considering the $4-$7 saved per dollar invested, there should be a transfer 
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from the Public Safety/Police agencies in the General Fund to allocate to this project. 
The hiring of staff and supplies would be expensive, but would be well worth the 
investment in saved lives, increased productivity, and lessened crime.  
Educational Attainment – Expansion of Pre-K for 4-Year Olds 

One way to increase student outcomes in the long run is enrollment in 
prekindergarten. Specifically, this comes in the form of reductions in special education 
costs, greater retention, reduced absenteeism, increased income and college attendance, 
and decreased crime rates (Workman, Palaich, & Wool, 2015). Applying this to 
Maryland could reduce the student achievement gap and reduce dropout rates in the long 
term.  

In 2015, Maryland had about 58,000 children in Pre-K: 24,500 in a child care 
center, 6,900 in family homes, and 26,600 in public Pre-K at a total cost of about $533 
million annually. This has a return on investment of $4.36 per every dollar spent on 
reduced crime, increased employment, human capital, and more. However, there were 
about 74,000 children at the age of four in Maryland that year. Expanding Pre-K to 80% 
of Maryland’s four-year old population would cost an additional $142 million for an 
additional 27,700 children. However, this would result in further returns per child of 
$5.54 per student rather than the current $4.36 in benefits per dollar spent (Workman, 
Palaich, & Wool, 2015). With the benefits of Pre-K already established, expanding Pre-K 
to 80% of the service population, and ensuring it is a quality program, leads to higher 
returns.  

To pay for the required $142 million in additional costs, Maryland could raise the 
corporate tax rate by one percentage point and transfer funds from public safety and 
police. In FY2017, the state took in $795.6 million in corporate tax income at 8.25%. An 
additional percentage point would raise an extra $96.43 million annually. Transferring 
about $45 million from public safety and police would raise the additional revenue 
needed at $141.43 million annually. These actions are justified when reviewing the 
specifics of the cost-benefit analysis. Reductions in crime save the justice system about 
$16,500 per student and result in an additional life-time income of $48,000 per student 
(Workman, Palaich, & Wool, 2015). At 27,000 students annually, this results in $445.5 
million in savings for the criminal justice system and $1.3 billion in added income. At a 
loss of $45 million, the criminal justice system in Maryland clearly saves more money 
than they lose in the short run, and it only represents a loss of 2.97percent of their total 
budget. For corporations, they gain in added human capital that comes from productivity 
and are very likely to gain more than the $96.43 million they lose annually.  

It should be noted that Maryland’s corporate tax rate is already at a relatively 
high rate, and any tax increase should be considered lightly. If alternative sources of 
revenue become available, such as recreational marijuana sales, then these sources 
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should be used for revenue instead and the corporate tax rate then lowered to previous 
levels. Due to the unstable nature of the sales and use tax as well as the uncertain 
environment surrounding recreational marijuana and tax revenue, this option was not 
considered. However, this should be done if it is determined a stable and sustainable 
market with potential revenue generation.  
Structural Reform 

As state before, the structural deficit is projected to grow to $1.2 billion by 
FY2023. In order to pay for this, across the board personal income tax rates should be 
increased by 0.5 percentage points and the corporate income tax rate should be increased 
by 1 percentage point. This will raise Maryland’s lowest income bracket to 2.5% and its 
highest bracket to 6.25%. The corporate tax rate will be increased from 8.25% to 9.25%. 
The average per capita income of the state of Maryland was $37,756 in 2016 (US Census 
Bureau, n.d.). The 0.5 percentage point increase will then raise on average an additional 
$1.143 billion annually.  

However, if medical spending is not controlled, this spending issue will continue 
to grow. Nationwide, the Medicaid-Medicare reimbursement rate was an average of 
72%. Maryland’s rate is set at 88%, while DC is at 79%, Virginia is at 92%, and West 
Virginia is at 81% (Kaiser Family Foundation 2, 2017). Additionally, Maryland’s 
Medicaid program spent $2.6 billion on reimbursements for FY2017, or 78% of the total 
entitlement spending (MDH 2, 2018; Dept. of Legislative Services, 2018). This will be 
$3.51 billion if entitlements grow at the projected trends. Lowing the reimbursement rate 
to 80% would reduce spending to $3.19 billion, or a savings of $320 million annually.  

These two options combine for a total of $1.46 billion, $260 million in excess of 
the structural deficit. Any remaining funds each year can go towards unanticipated 
expenses, interest payments from the capital budget overrun, or the rainy-day fund in 
case of a recession.  
Conclusion 

In order to address the opioid crisis, school achievement, and the structural 
deficit, I recommended the following: 
● $25 million annually to fund drug rehabilitation programs throughout the state 

and combat the opioid epidemic. (transferred from the Public Safety/Police 
budget) 

● $141.43 million annually to fund Pre-K for up to 80% of Maryland’s four-year-
old population.  
▪ This comes from a 1-percentage point increase in the corporate tax rate 

from 8.25% to 9.25%, resulting in an additional $96.43 million in annual 
revenues. A $45 million annual transfer from the public safety/police will 
also go towards this.  

● $1.14 billion in annual tax increases; $320 million in annual spending reductions 
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▪ This comes from a 0.5 percentage point increase in the personal income 
tax at all levels and a 1 percentage point increase in the corporate income 
tax. FY2017 saw $9.02 billion from personal income tax. With a per 
capita income of $37,756 among 6,054,000 residents, this will result in an 
additional $1,142,874,210. These actions combined will reduce opioid 
deaths and addiction, increase school test scores, and close the structural 
deficit with relatively limited disruption to agency funding levels. 

▪ The $320 million spending reduction comes from reducing the Medicaid 
Reimbursement rate from 88% of Medicare rates to 80%.  
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Implications of Climate Change for Social Insurance in the United States 
 
By Arijeet Sensharma 

 
Concerns about the future of American industry, employment, and social 

insurance often stem from the anticipation of progressing technological innovation and 
automation that could render sectors of the human workforce obsolete. These factors 
certainly merit consideration, but typically missing from this calculation is perhaps the 
most crucial phenomenon with stark implications for the American economy: climate 
change. Even when the potential economic impacts of climate change are discussed, they 
are considered relatively distant and manageable to deal with. In recent months, new 
reports and studies have been released that suggest the effects of climate change will be 
catastrophic and will manifest sooner than previously believed– in fact, they are already 
having an impact. Attempts to both impede the progression of climate change and to 
mitigate the current and future harms caused by climate change will have marked 
impacts on the way we think about social insurance. In light of existing and recent 
findings indicating the severity and proximity of the impacts of climate change, 
policymakers in the United States should consider taking proactive measures to adapt our 
system of social insurance to meet the nation’s shifting needs shaped by climate change. 

The body of literature demonstrating the dire current status and severe future 
outlook of climate change has been building up gradually, but the last two months alone 
have seen two major reports on climate change. The United Nations Intergovernmental 
Panel on Climate Change released an extensive report at the beginning of October 2018, 
anticipating that global temperatures will reach 1.5 degrees Celsius between 2030 and 
2052 if no action is taken and affirming that human actions have played a large role in 
this temperature rise (IPCC, 2018). 

While effects are projected to be less drastic if temperature rise is limited to 1.5 
degrees (as opposed to 2 degrees), even warming to this point is expected to have 
significant impacts on those reliant on agriculture or coastal industries for their 
livelihood. The report also suggests that poverty will spread and a variety of negative 
health outcomes, from direct impacts of extreme heat to the spread of certain diseases, 
will worsen. Even more recently, a National Climate Assessment produced by the U.S. 
Global Change Research Program echoed many of the above findings and focused its 
analysis on the United States, highlighting the damages climate change is causing and 
will cause moving forward if action is not taken. (U.S. Global Change Research 
Program, 2017). It touches on health hazards, affected industries, losses in economic 
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growth and efficiency, and exacerbated inequalities between affluent communities and 
individuals and those less fortunate. The general findings of these reports are not 
particularly novel or surprising, but they do inspire an even greater sense of urgency 
regarding our need to recognize and respond to the dangers of climate change.  

There are two primary aspects of responding to climate change that have 
implications for our social insurance programs: prevention and mitigation. In the realm 
of prevention, significant changes to industry, particularly the energy industry, will be 
essential to avoid further extreme warming. 76 percent of greenhouse gas emissions in 
the U.S. come from the burning of fossil fuels; out of this quantity of emissions, 45 
percent is due to petroleum and 32 percent is due to combustion of coal. (ESSI, n.d.) For 
the U.S. to make a significant dent in our contribution to global warming, as the second 
biggest contributor of carbon emissions in the world, (U.S. EIA, 2018) the output of 
these industries will have to be dramatically reduced, and this will mean that in the short 
term, many workers in these industries may be left without a job or income through no 
fault of their own. We discuss this type of unemployment today through the lens of trade 
and the loss of jobs due to global trade and automation, and many aspects of this 
discussion can also be proactively applied to the potential future loss of jobs due to a 
necessary shift away from burning fossil fuels.  

Under President Obama, the concept of wage insurance made somewhat of a 
resurgence, and could be harnessed as a potential policy mechanism to smooth 
consumption for workers and families affected by the shift in energy industries needed to 
combat climate change. For workers in these impacted industries, finding a new job with 
equivalent pay can be difficult without appropriate job training, and while some of the 
most effective and marketable training is on-the-job experience, such entry level jobs 
will not generally offer matching salaries, which can cause financial burden. Wage 
insurance would mitigate this impact, supplementing incomes for those who experience 
job loss, in this case due to climate change prevention, and take lower paying jobs. Lori 
Kletzer in a Harvard Business Review article argues that, “With the reemployment 
earnings gap partially closed by wage insurance payments, reemployed workers will 
have more income security during the period of time when they are receiving on-the-job 
training at the new job. As their productivity on the new job grows with time and 
training, wages will rise, potentially lowering wage insurance payments during the period 
of eligibility” (Kletzer, 2016). Such a program could allow and incentivize workers in 
affected industries who lose their jobs to reenter the labor market and develop skills on 
the job, including in new clean energy industries that will need to grow significantly to 
meet energy consumption needs. Unemployment insurance would still be needed as a 
buffer for the time period between a worker losing their job and them finding a new one, 
but Kletzer suggests that costs would be lowered by the incentive to find employment 
created by wage insurance. Wage insurance is not only a response to potential climate 



Virginia Policy Review 97 
 

	

change prevention efforts, but could also drive these efforts by removing economic 
barriers. 

The other face of a comprehensive response to climate change is mitigation – 
compensating for the effects it is already having and those yet to come and helping those 
populations and geographic regions disproportionately hurt. Forecasting research 
strongly suggests that the less affluent will suffer a disproportionate share of the 
economic impacts of climate change, meaning that inequality is expected to widen and 
increase in severity of consequences as climate change progresses (Whitacre, 2015). 
These predictions hold globally, with less developed countries paying a disproportionate 
price for the climate-harming activities of the wealthiest countries, but focusing on the 
U.S., this means policymakers will have to gear efforts towards stronger anti-poverty 
programs. This could mean simply expanding and increasing the generosity of existing 
welfare programs such as the Temporary Aid for Needy Families (TANF) program and 
the Supplemental Nutrition Assistance Program (SNAP, also known as food stamps). 
However, depending on the success or failure of climate change prevention efforts, if the 
extent of poverty is significantly worsened, the idea of a Universal Basic Income (UBI) 
may need to be considered. If a large proportion of the American population is unable to 
obtain adequate employment, faces higher costs, face displacement from their homes, or 
are otherwise unable to access basic needs, a UBI-type program may be necessary to 
efficiently strive towards basic well being for those in need. While UBI creates a 
potential moral hazard in reducing incentives to work and is somewhat regressive in 
providing payments even to the affluent, if the need is widespread enough and the labor 
market is severely distorted, even a temporary UBI might be beneficial as an antipoverty 
measure in the wake of climate change impacts. 

The public health implications of climate change are amongst the most striking 
and will also disproportionately impact the less economically well off. The U.S. Centers 
for Disease Control and Prevention (CDC), drawing on a previous National Climate 
Assessment, affirms that risk level depends on factors such as “age, economic resources, 
and location,” and identifies as some of the primary risks “increased respiratory and 
cardiovascular disease, injuries and premature deaths related to extreme weather events, 
changes in the prevalence and geographical distribution of food- and water-borne 
illnesses and other infectious diseases, and threats to mental health (CDC, 2014). This 
signals a need for Universal Health Care, potentially achieved through a Medicare for All 
program, for two primary reasons. First, those most likely to face the health impacts of 
climate change are also those more likely to face cost-related barriers to accessing health 
coverage and healthcare. This means that the effects on health will be disproportionately 
severe for those without the ability to seek care, leading to significantly poorer health 
outcomes for the least affluent. It will be particularly important that these individuals and 
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communities have easy access to healthcare, particularly since poor health outcomes 
have significant impacts on income potential, education, and other important outcomes. 
The second reason is that for public health concerns, including the expected increase in 
prevalence of communicable diseases, any one individual being unable to seek healthcare 
can increase the likelihood that anyone around that individual would also get sick. This 
would further drive up healthcare costs, and facilitate the spread of potentially severe 
illnesses. Universal Health Care would of course come with a price tag, but would 
potentially save the healthcare system for more drastic cost increases down the road as 
climate change and its impacts on health worsen. 

Healthcare is an incredibly complex policy area, and achieving universal access 
will not be a simple endeavor. Delivery system reform will require careful consideration 
and attention to detail, and funding schemes will have to be designed with sustainability 
and potential externalities in mind. Given the large share of the U.S. economy occupied 
by healthcare, there are massive economic implications associated with any significant 
reform effort. These are challenging considerations; they are not, however, reasons not to 
pursue reform. Particularly as climate change brings unpredictable and impactful health 
risks and economic security in employment markets is destabilized, health must be 
respected as a basic right. For those on the bottom rungs of the socioeconomic ladder, 
treating health as a commodity is simply not a viable or just outlook. Health is both a 
means and an end in and of itself – it is inextricably linked with not only quality and 
longevity of life, but also opportunity for upward economic mobility – and must be 
viewed as such in policy considerations addressing climate change. 

In the sphere of economic policymaking, analysis and decisions are often guided 
by the standard of optimal efficiency, but models of efficiency based solely on market 
forces can fail to capture long-term external effects that have significant effects on the 
overall economy. Efforts to significantly reduce carbon emissions through regulation or 
shift to cleaner energy sources are often rebuffed, generally from the political right, on 
the grounds that such action would impose undue burden on businesses and industry and 
could harm workers in the industries that require the most drastic overhauls. These 
arguments, however, are short sighted and misguided in focusing on nearsighted 
economic modeling. While some of these effects may actually play out in reality, there 
are policy solutions to avoid or at least mitigate them, and long term perspective is 
needed to weigh the severe results of inaction against these short term consequences of 
climate change prevention strategies. Immediate actions, even if leading to short-term 
stagnation or loss, are critical to prevent far more severe outcomes, and this can be done 
in a way that actually grows the economy.  

Wholesale reform is needed to transition our economy from one reliant on 
industry and production that significantly contributes to carbon emissions to one driven 
by new clean and sustainable energy. Shifting production mechanisms to new, more 
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sustainable energy models will require innovation, development, and infrastructure, and 
this means the creation of new jobs. By providing targeted support and job retraining for 
workers and families in affected industries and accompanying this with robust wage and 
unemployment insurance programs, the labor market can be adjusted to smooth 
consumption during the transition period. By enhancing social welfare programs, 
including the assurance of affordable healthcare for all, the rising inequality and 
disparate harms to well-being and public health can at least partly be mitigated. Concerns 
about cost and feasibility are valid, and these programs should be designed in the most 
sustainable way possible, but it is also important to understand that suboptimal budget 
and market outcomes in the short term may be necessary in order to prevent damage 
beyond the scope of what our economy and government can reasonably contain. Social 
insurance programs can be a useful mechanism for smoothing consumption while the 
economy undergoes drastic changes, as it will due to the progression of climate change, 
and policymakers should leverage them as tools to promote welfare. Climate change is 
only accelerating as we stand idly by, resisting any substantial change, and for 
humanitarian, economic, and political interests alike, immediate reform is crucial for our 
protection. 
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HEALTH CARE POLICY 
 
By Care Shoaibi 

 
Executive Summary 

This brief details critical votes and policy priorities for the 116th Congress in the 
realm of health care policy. The one definitive opportunity to influence health care will 
come from the annual Labor, Health and Human Services, and Education appropriations 
bill for Fiscal Year (FY) 2020. In addition, it is highly anticipated that Congressional 
representatives will have the opportunity to vote on legislation addressing a number of 
key health issues, as health care has emerged as one of the top issues among voters on 
both sides of the political spectrum.112 The three issues highlighted in this brief are: 1) A 
marketplace fix for rising costs in the private insurance market; 2) Clarifying 
requirements on coverage of pre-existing conditions; and 3) Improving affordability of 
drug and pharmaceutical prices. This brief concludes with a section detailing health 
policy topics particularly relevant to the health care landscape of Virginia, including 
prevalent health conditions throughout the state, the impact of the implementation of 
Medicaid expansion, and the prevalence of opioid abuse including recent legislation 
addressing this crisis. 
Recent Policy History 

The Patient Protection and Affordable Care Act (ACA) was signed into law by 
President Barack Obama on March 23, 2010. In March 2017, Republicans announced 
their plan to repeal and replace the ACA with the American Heath Care Act, though this 
attempt and numerous revisions of this legislation were unsuccessful. On December 20, 
2017, the Republican tax bill passed with a provision to remove the tax penalty for the 
individual mandate, effective in 2019.113 The results of the 2018 midterm elections 
solidify that the ACA will remain the law of the land for the foreseeable future and that 
many aspects of the law are growing in popularity and approval.114 

Between 2016 and 2017, life expectancy in the United States fell from 78.7 years 
to 78.6 years, marking a multi-year decline from the peak American life expectancy of 
                                                
112 Hall, Cornelia, and Jennifer Tolbert. “Health Care and the Candidates in the 2018 Midterm Elections: 
Key Issues and Races.” 24 Oct. 2018, www.kff.org/health-reform/issue-brief/health-care-and-the-
candidates-in-the-2018-midterm-elections-key-issues-and-races/. 
113 “History of the Affordable Care Act (ACA).” EHealth Insurance Resource Center, EHealth Insurance, 
27 Sept. 2018, www.ehealthinsurance.com/resources/affordable-care-act/history-timeline-affordable-care-
act-aca. 
114 Bryan, Bob. “History and Timeline of the Affordable Care Act.” 7 Nov. 2018, 
https://www.businessinsider.com/2018-midterm-election-results-obamacare-healthcare-big-winner-2018-
11  
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78.9 years in 2014. This trend is largely attributable to deaths from drug overdose and 
suicide. The last time the U.S. experienced a decline in life expectancy over a multi-year 
period was in 1918 as a result of the Spanish flu epidemic. Robert Anderson, Chief of the 
Mortality Statistics branch at the National Center for Health Statistics, said in response to 
this trend: “We’re living in a developed country with a fairly sophisticated health care 
system and lots of resources...and we’ve had this increasing trend in life expectancy over 
the course of 100 years, and now all of the sudden it seems to (have) reversed.”115 This 
recent trend has sparked concern among voters and policymakers, contributing to the 
urgency to reform health care policy in the upcoming Congressional session. 
Annual Appropriations 

There is a bipartisan desire to address problems in the ACA. Political rhetoric 
suggests that Congressional leadership will prioritize addressing issues such as rising 
costs, pre-existing conditions, and drug pricing through freestanding legislative 
proposals. However, unless specific legislation is introduced and brought to the floor, 
these legislative fixes will likely occur through the annual appropriations process. A vote 
on the appropriations for Labor, Health and Human Services, and Education is 
guaranteed to occur, and this vote could serve as a vehicle with which to address critical 
health issues and implement policy changes.  

In addition to the three main health policy topics detailed in the following 
sections of this brief, the House could also prioritize funding for a number of programs in 
the Department of Health and Human Services (HHS) to amplify and improve their 
impact. For example, the House could restore funding for outreach and enrollment in the 
Health Insurance Marketplace, which was cut by the Trump Administration.116 The 
appropriations process could also be an opportunity for a redirection of funds to address 
high rates of maternal mortality, or to increase funding to treat people suffering from 
opioid addiction.117 
Rising Costs and Options for a Marketplace Fix  

Individual marketplace premiums were relatively stable during the first three 
years of ACA implementation from 2014 to 2016, and most insurance companies 
offering ACA-compliant policies lost money. Starting in 2017, most premiums rose 
substantially when insurance companies issued a substantial corrective premium increase 
for their benchmark Qualified Health Plan (QHP) by an average of 21 percent for a 40-
year-old consumer. In 2017, 7 million enrollees in ACA-compliant plans who did not 
                                                
115 Newman, Katelyn. “U.S. Life Expectancy Falls as Drug Overdoses, Suicides Rise.” 29 Nov. 2018, 
https://www.usnews.com/news/healthiest-communities/articles/2018-11-29/us-life-expectancy-falls-as-
drug-overdoses-suicides-rise  
116 Lambrew, Jeanne. “Midterm Voters Delivered a Health Care Mandate—Here’s Where Congress Could 
Start.” 8 Nov. 2018, https://tcf.org/content/commentary/midterm-voters-delivered-health-care-mandate-
heres-congress-start/  
117 Ibid.  
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qualify for subsidies were affected by these drastic increases.118 Premiums continued to 
rise in 2018 as a result of marketplace uncertainty introduced by actions of the Trump 
Administration. Specifically, the Virginia Health Insurance marketplace has seen some 
of the highest premium increases in the country. The average rate increases in Virginia 
for 2018 ranged from 35 percent to 81 percent.119  

In the fall of 2017 and spring of 2018, Congressional representatives made a 
number of bipartisan attempts to stabilize individual market premiums, but none of these 
proposed options were adopted.120 In the last year, regulations have been proposed to 
offer premium relief at both the federal and state level, and some of these proposals may 
gain renewed traction in the upcoming Congressional session.  
Short-Term Limited Plans 

The Trump Administration proposed a new draft regulation to promote the sale of 
short-term, limited duration health insurance policies (STLDs). These policies would 
offer less expensive coverage because they are not subject to ACA market rules. STLDs 
have significant benefit and eligibility limitations. They exclude or severely limit 
benefits for mental health and substance abuse, maternity services, and prescription 
drugs. Under this proposal and similar parallel-market structure proposals at the state 
level, middle-income people who do not qualify for subsidies and who have pre-existing 
conditions will potentially be priced out of the market. At the very least, their premiums 
will increase and the new markets will not offer any feasible new coverage options.121 

Many of the proposals on the Republican side take on a variation of the same 
idea: “create parallel insurance markets with different, lesser consumer protections.”122 
With healthier people opting for these parallel markets, the remaining ACA-regulated 
market will have a sicker pool and higher premiums. Furthermore, when the individual 
mandate penalty is eliminated in January 2019, the difference in cost between the parallel 
markets will grow.123 
Reinsurance 

Sens. Susan Collins (R-Maine) and Bill Nelson (D-Fla.) have pushed for the 
option of reinsurance as a marketplace fix. Reinsurance would reimburse health 
insurance companies for some of the costs associated with their highest-cost enrollees, 
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mitigating risk and allowing insurance companies to reduce market premiums.124 
Reinsurance is effective in protecting people who are not eligible to receive government 
subsidies, because reinsurance allows insurers to lower premiums across the board.125 
The ACA had a temporary reinsurance program from 2014 to 2016 as a way to help 
insurers get a start in the market, and since the federal program ended, states such as 
Minnesota and Alaska have adopted their own reinsurance programs through a section 
1332 State Innovation Waiver of the ACA. This attempt to hold premiums down has 
been met with some success in these states.126 Recently, representatives on both sides of 
the aisle have shown support for a federal reinsurance plan—as a political consideration, 
Republicans have shown support for reinsurance, viewing it as a variation of a high-risk 
pool.  
Cost-Sharing Subsidies 

In 2017, the Trump administration threatened to end reimbursements to insurers 
for cost-sharing reductions (CSRs). CSRs are required subsidies that insurers provide to 
their lower-income enrollees in silver QHPs to help reduce their deductibles and out-of-
pocket costs. To account for this uncertainty and the threat of lost reimbursement, most 
insurers significantly raised 2018 premiums for silver-level QHPs. The average 
benchmark silver QHP for a 40-year-old rose another 33 percent. Premiums for gold and 
bronze plans rose substantially as well, given uncertainty in the enforcement of the 
individual mandate. In October 2017, President Trump eliminated federal reimbursement 
of CSR payments, and they have yet to be reinstated.127 Since then, the cost of CSRs has 
been added to premiums in most states. In almost all cases, the cost of CSRs was added 
to only silver plans in an approach known as “silver loading.” As a result, people who do 
not qualify for federal premium subsidies are faced with much higher premiums. These 
people generally enroll in an off-exchange plan, or a non-silver plan, as a result. The 
elimination of CSRs also did not reduce costs for the federal government, since the 
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absorption of CSR costs into premiums was covered with higher federal premium 
subsidies.128 

Sens. Lamar Alexander (R-Tenn.) and Patty Murray (D-Wash.) have proposed 
legislation to reinstate federal reimbursement of CSRs.129 The Congressional Budget 
Office estimates that short-term CSRs would actually lower long-term costs in 
addition.130 However, in terms of political considerations, Republicans seem more open 
to the idea of reinsurance as a market-stabilizing mechanism. Many Republicans are 
opposed to the reinstatement of cost-sharing reduction payments, calling them a 
“bailout” for the insurance industry. Ultimately, health plans are looking for certainty in 
the market. Insurers have warned that, if Congress fails to implement a fix to market 
instability, premiums will continue to rise.131  
Clarifying Requirements on Pre-existing Conditions 

Pre-existing conditions includes certain serious ongoing conditions such as 
cancer, heart disease, and asthma, but the scope is not clearly defined. Some insurers 
have included pregnancy, acne, or a distant history of depression into the definition of 
pre-existing conditions.132 Before the ACA passed, insurers commonly rejected people 
with heart failure, diabetes, arthritis, and even less serious conditions.133 The ACA has 
shifted rhetoric surrounding pre-existing conditions—most candidates are inclined to 
support these policies as consumer protections.134 Ensuring that people with pre-existing 
health conditions can get and keep health insurance has been reported as “the most 
popular part of the Affordable Care Act.”135 
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The Trump Administration has pursued a number of regulatory efforts that could 
have problematic implications for people with pre-existing conditions.136 Republican 
senators introduced a bill earlier in 2018 aimed at protecting people with pre-existing 
conditions. This measure would legally codify ACA protections that prohibit insurance 
companies from charging more money or denying coverage for people with pre-existing 
conditions.137 However, patient groups such as the American Heart Association, the 
American Cancer Society, and American Diabetes Association have been outspoken in 
their opposition, claiming that it is insufficient in providing comprehensive coverage. 
The proposed measure still permits insurance companies to offer plans that do not cover 
pre-existing conditions. It also would allow insurance companies to charge higher 
premiums based on factors like age, gender, tobacco use, or occupation.138 
Next Steps 

If insurers are required to cover pre-existing conditions, there needs to be a 
mechanism to attract healthy enrollees or to subsidize premiums to ensure the stability of 
the market. Larry Levitt, the Senior Vice President for Health Reform at the Kaiser 
Family Foundation, listed the necessary questions to pose for a proposal that claims to 
offer pre-existing conditions:139 

1. Does it guarantee access to coverage irrespective of health? 
2. Does it require community rating, meaning the same premiums for people who 

are healthy and sick? 
3. Does it mandate a package of required benefits? 
4. Can insurers exclude coverage of pre-existing conditions? 
5. Are annual and lifetime limits on coverage allowed? 

These are questions that members of Congress should consider when crafting and 
voting on pre-existing condition legislation. Ultimately, protection for pre-existing 
conditions goes hand in hand with market stability. The ACA included two mechanisms 
for achieving a stable market while also covering pre-existing conditions: the individual 
mandate and federal premium subsidies for low-income consumers. With the individual 
mandate being repealed at the start of 2019, the subsidies are the remaining mechanism 
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to maintain market stability.140 A policy initiative that ensures price stability in the 
market also would allow for insurance companies to cover pre-existing conditions.  
Drug and Pharmaceutical Pricing 

Prescription drugs accounted for 17 percent of total U.S. health care spending, or 
roughly $457 billion, in 2015.141 Drug pricing is an issue ripe for bipartisan compromise 
in this Congressional session, and incremental changes are the most promising initiatives 
to receive bipartisan support.  
Encourage Generic Drug Competition 

A 2018 HHS report found that Medicare Part D plans spend $9 billion on brand-
name drugs that have a therapeutically equivalent generic alternative.142 Congress could 
encourage more generic drug competition by providing the FDA with new authority, 
such as the ability to waive or reduce user fees, grant awards, or other incentives for 
generic manufacturers.143Additionally, there is bipartisan support for measures to prevent 
brand-name drug companies from abusing FDA safety programs to block cheaper 
competition.144 Congress could work with the FDA to establish a process for designating 
a “clinically equivalent” standard that would allow generics to be approved as equivalent 
alternatives to brand-name drugs through minor changes, such as switching a tablet to a 
capsule. This initiative would help to stop manufacturing companies from utilizing the 
process of “evergreening” as a delay tactic, stifling price competition.145 
Requiring Price Transparency  

In terms of consumer information, consumers are often forced to make medical 
decisions without knowing the price of a drug product, because the list price and the 
actual price to the consumer are hard to find. This has negative economic ramifications 
because price transparency is a necessary element of an efficient market. Data indicate 
that transparency requirements will make manufacturers less willing to raise prices by 
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exposing overly costly drugs to public scrutiny, and will also promote efficiency in the 
health care system by positioning consumers to make well-informed health decisions.146 
Therefore, reforms that require drugmakers to disclose their list prices on advertisements 
could win bipartisan support.147 Both parties have also shown an interest in increasing 
transparency around drugmakers’ relationships with pharmacy benefit managers to avoid 
price collusion.148 
Government Price Negotiation 

Average per capita costs in the Medicare Part D prescription drug program have 
been rising and are projected to grow more rapidly over the next decade.149 Democrats 
have proposed that the Health and Human Services Secretary should be allowed to 
negotiate Medicare drug prices with pharmaceutical companies—allowing the federal 
government to negotiate drug prices for Medicare beneficiaries is supported by 92 
percent of the public. In terms of cost reduction, the CBO has said that government drug 
price negotiation could potentially achieve savings under a defined set of 
circumstances—for example, if the Secretary was authorized to take regulatory action 
against companies that did not offer discounts of a certain magnitude. However, the CBO 
reports that merely giving the Secretary the authority to negotiate lower prices for a 
broad set of drugs would have “a negligible effect on federal spending.”150  

House Democrats introduced a bill allowing Medicare to negotiate drug prices in 
July of 2018, laying the groundwork for this policy proposal to gain traction in the 116th 
Congress.151 President Trump has come out in support of federal price negotiations, but 
Republicans, as well as the pharmaceutical industry, have generally opposed this 
option.152 
Critical topics in Virginia 

                                                
146 “Medicare and Medicaid Programs; Regulation To Require Drug Pricing Transparency.” 18 Oct 2018, 
https://www.federalregister.gov/documents/2018/10/18/2018-22698/medicare-and-medicaid-programs-
regulation-to-require-drug-pricing-transparency  
147 Karlin-Smith, Sarah. “Why Trump might cut a drug pricing deal with Democrats.” 15 Oct 2018, 
https://subscriber.politicopro.com/health-care/article/2018/10/why-trump-might-cut-a-drug-pricing-deal-
with-democrats-846034 
148 Karlin-Smith, Sarah. “How the midterms could impact pharma.” 5 Nov 2018, 
https://www.politico.com/newsletters/prescription-pulse/2018/11/05/how-the-midterms-could-impact-
pharma-399937  
149 Cubanski, Juliette and Neuman, Tricia. “Searching for Savings in Medicare Drug Price Negotiations.” 
26 April 2018, https://www.kff.org/medicare/issue-brief/searching-for-savings-in-medicare-drug-price-
negotiations/  
150 Cubanski, Juliette et. al.  
151 Sullivan, Peter. “House Dems introduce bill to allow Medicare to negotiate drug prices.” 25 July 2018, 
https://thehill.com/policy/healthcare/398851-house-dems-introduce-bill-to-allow-medicare-to-negotiate-
drug-prices  
152 Thomas, Katie. A Look at Major Drug-Pricing Proposals.” 29 May 2018, 
https://www.nytimes.com/2017/05/29/health/a-look-at-major-drug-pricing-proposals.html  



Virginia Policy Review 109 
 

	

Prevalent Health Issues 
The Virginia Health Care Foundation conducted 73 Community Health Needs 

Assessments (CHNAs) across the state of Virginia to identify common themes and 
develop priorities for public officials and other stakeholders. The CHNA analysis found 
that obesity and related conditions, such as heart disease and diabetes, accounted for 
three of the top five health issues across all Virginia CHNAs. The two other leading 
health issues were behavioral health issues and substance abuse. Additionally, 92 percent 
of CHNAs cite inadequate access to dental care as a primary concern.153 
ACA and Medicaid Expansion 

In late May 2018, Virginia lawmakers passed a budget that includes the 
implementation of Medicaid expansion starting in January 2019. Governor Ralph 
Northam signed the bill into law on June 7, 2018. Starting in 2019, Medicaid was made 
available to Virginia residents earning up to 138 percent of the federal poverty level 
($16,753 for a single person, and $28,676 for an adult household with three people). The 
bill also includes a provision for a work requirement of 20 hours per month in the first 
three months a person is enrolled, ramping up to 80 hours a month after 12 months of 
enrollment. The effective date of the work requirement has not been determined, and it 
could be two years before the work requirement is approved and implemented. In 2019, 
states that have expanded Medicaid will pay 5 percent of the cost while the federal 
government pays 95 percent, but starting in 2020, the state will pay 10 percent while the 
government pays 90 percent. 154  

Under Medicaid expansion, an estimated 400,000 people in Virginia are expected 
to become eligible for benefits. About 138,000 people currently in the Medicaid 
coverage gap, not eligible for Medicaid or premium subsidies, will gain Medicaid 
eligibility. People with income between 100% and 138% of the federal poverty level, 
who are currently eligible for premium subsidies, will become eligible for Medicaid 
instead and face far lower out-of-pocket costs.155  
Opioid Abuse 

In 2016, there were 1,130 opioid-related deaths in Virginia. This is a rate of 13.5 
deaths per 1,000 people, which is higher than the national average of 13.3.156 On October 
24th, 2018, President Trump signed the Substance Use Disorder Prevention that Promotes 
Opioid Recovery and Treatment for Patients and Communities (SUPPORT) Act. The 
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SUPPORT Act is a comprehensive, bipartisan measure to address the opioid epidemic, 
including treatment, prevention, recovery, and enforcement.157 A number of the major 
provisions of this legislation include: 1) advancing new initiatives to educate and raise 
awareness about proper pain treatment among health care providers; 2) increasing 
penalties for drug manufacturers and distributors related to the overprescription of 
opioids; 3) improving coordination among federal agencies to stop illicit drugs like 
fentanyl at the border; 4) expanding an existing program that attempts to get more first 
responders to carry and use naloxone to reverse opioid overdoses; and 5) lifting some of 
the current restrictions that make it harder for Medicare and Medicaid to pay for 
addiction treatment.158  

Given the recent passage of the SUPPORT Act, it is unlikely that Congressional 
leadership will make opioid legislation a policy priority at the outset of this session. The 
opioid epidemic will likely be revisited after policymakers are able to fully evaluate the 
impact of the recent legislation.  
Conclusion 

The 116th Congress has a unique opportunity to build on and improve federal 
health care legislation. With the ACA solidified as the nation’s governing health care 
law, Congressional representatives and the general public have expressed a desire to 
prioritize bipartisan action and improve health outcomes across the country. Through the 
annual appropriations process, as well as potential freestanding legislative proposals, 
Congress will have the opportunity to effect change in health care policy. Marketplace 
stabilization and cost-reduction, protections for pre-existing conditions, and drug and 
pharmaceutical affordability are anticipated to be the top three policy priorities—critical 
topics that will affect the health and wellbeing of Virginia residents and the nation as a 
whole. 
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COMMON STOCK-RELATED RECUSALS ON THE ROBERTS COURT: 
FINANCIAL IMPLICATIONS AND A LOW-COST SOLUTION 
 
By William Wood 

 
Introduction 

In federal court cases, judges are required to withdraw if they have a conflict of 
interest. Under section 455 of US Code, title 28, one such conflict is the judge’s holding 
of stock, even an amount as small as one share (U.S. Senate 2006, p. 544) in a firm 
involved in a case. Since stock makes the judge an owner of the firm, the judge is in the 
position of ruling on his or her own company. 

To prevent conflicts, and to allow all interested parties to detect such conflicts, 
judges are required to make annual financial disclosures. These disclosures make it 
possible to study the judges’ holdings, the existence of possible conflicts, and—more 
generally—policies for dealing with conflicts. This paper uses the financial disclosures 
of U.S. Supreme Court justices to examine the conflict from stock ownership and to 
suggest a solution. 
The Cost-Benefit Framework 

The costs and benefits of stock ownership by justices are conceptually easy to 
sketch. The costs accrue to the nation as a whole, as uncompensated losses of 
participation on cases that involve a stock conflict. The benefits accrue to the individual 
justice who owns the stock. These benefits include the return from the stock relative to 
alternative investments and the stock’s contribution to the characteristics of the overall 
portfolio. 

Prior literature has focused on the costs of Supreme Court recusals. There are 
major concerns about the impact of losing one or more justices on the Court’s ability to 
function. As Basset (2004-2005) and Virelli (2012) have noted, the Supreme Court is 
unlike lower courts in that there exists no mechanism for judicial substitution. In the 
event one or more justices recuse themselves, the Court simply proceeds without those 
members. The most obvious impact of recusal is therefore the possibility of a deadlocked 
court, especially a 4-4 tie that requires the Court to affirm the ruling of the lower court. 
In such cases, by definition the Court is forced not to set precedent on a case it 
considered important enough to hear. Virelli cites former Chief Justice’s William 
Rehnquist’s strong opinion that the justices have a “duty to sit where not disqualified.” 
(Laird v. Tatum, 409 U.S. 824 [1972]). Black and Epstein (2005) also noted that 
deadlock wastes a great deal of resources, as the justices, their staffs, and the legal teams 
for both potential parties expend hundreds of hours of time for no discernible benefit. 
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Although a deadlocked Court generates serious consequences, split votes are not 
frequently produced by discretionary recusals. (In their empirical analysis, Black and 
Epstein considered “discretionary recusals” to be all instances in which Supreme Court 
justices remove themselves from consideration of a case except those resulting from 
illness or short-staffing due to a pending nomination.) In their analysis of all Court 
rulings since the Vinson Court of 1946, Black and Epstein found that only 49 of 599 
potential cases resulted in recusal, a rate of approximately 8 percent (2005, p. 80). The 
authors speculated that this low number might be a product of a number of factors—
justices may be so adverse to deadlock that they potentially alter their votes to avoid it, 
for example.  

Even the image and perception of the Court can be affected by recusals. Black 
and Epstein (2005) characterized the deadlocked votes that almost always result from 
discretionary recusal as particularly embarrassing to the Court’s image. So, while 
recusals may be relatively infrequent, there are substantial costs when they occur. 

The benefits to a justice who withdraws from a case and continues to hold stock 
are uncertain when the decision is made. In the understanding of most finance scholars, 
however, the benefits would be modest. Briefly, it is difficult for an investor to achieve 
superior returns by picking stocks without inside information (Malkiel and Ellis 2013). 
Therefore, the justice who sells a stock will typically not face a loss, ex ante, since there 
is no way of knowing that the divested stock is poised to achieve superior returns. 

The justice selling a stock would also reduce company-specific risk if the 
proceeds of the sale, as typically suggested, went into a broad-based mutual fund held by 
the justice. This risk reduction comes about because any one company only makes up a 
small part of the fund (Malkiel and Ellis 2013, p. 55). In addition, the transaction legally 
eliminates the conflict of stock ownership under section 455 of US Code, title 28, which 
says in part, “Ownership in a mutual or common investment fund that holds securities is 
not a ‘financial interest’ in such securities unless the judge participates in the 
management of the fund.” 

Thus exchanging a common stock for mutual fund shares would reduce risk and 
eliminate the legal conflict of interest, while arguably not affecting the ex ante return. 
The benefits to the justices of continuing to hold stock are low and uncertain, but the 
costs to the judicial system are high. This suggests that a change in recusal policy or 
customs could benefit everyone concerned. 
Data on Stock-Related Recusals on the Roberts Court 

There are theoretical reasons to believe that justices do not gain substantially by 
recusing themselves to hold individual stocks—but how has it worked out in practice? 
Have justices gained financially after recusing themselves? To answer this question, we 
examined all of the identifiable stock-related recusals in cases that went to final opinions 
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for the entire history of the Roberts Court beginning in 2005 and extending until the end 
of the 2017-2018 term. There were 12 such cases. 

We used data from the justices’ annually required AO-10 Financial Disclosure 
Reports, which are available on a variety of websites such as Fix the Court (2018). Data 
for holdings and transactions are reported only as ranges (that is, “interval-censored”). 
The column reporting an investment’s value contains a letter code ranging from “J” to 
“P4,” associated with a minimum and maximum potential value. The lowest code, J, 
covers valuations from $0 to $15,000. P4 is assigned to values greater than $50 million. 
Following past researchers of Congressional holdings, we use the midpoint (Ziobrowski 
et al. 2004, p. 664). As an example, code J is assigned a value of $7,500, the midpoint of 
$0 and $15,000. There were no P4 codes in the data and it was therefore not necessary to 
assign an arbitrary value for that open-ended category. 

For information on recusals, we patched together a variety of news sources. (All 
original data files are available on request from the corresponding author.) Justices are 
not required to report their reasons for withdrawing from a case and by custom they 
typically provide no reason at all. However, the popular and legal press report on 
recusals, and frequently it is possible to identify the cause with reasonable certainty, as 
when Justice Roberts recused himself from Microsoft Corp. v. AT&T (550 U.S. 437 
[2007]) while continuing to own shares in the company. 

For returns on the justices’ holdings, we used the monthly series from the Center 
for Research in Securities Prices (2018). For estimates of what the justices could have 
earned had they divested their particular stocks, our reference index was the Standard 
and Poors 500 Index. To approximate the achievable returns, we adjusted the Standard 
and Poors 500 Index’s return by 0.15 percentage points downward. This adjustment 
reflects that a real-world fund seeking to match the S&P 500 cannot exactly duplicate its 
performance because of costs and tracking errors. As an example, the Vanguard Group’s 
widely held 500 Index Fund (2018) reported an expense ratio of 0.14 percent near the 
end of our measured period. 

Consider the first case in Table 1 as an example. Justice Breyer recused himself 
from participation in BP America Production Co. v. Burton (549 U.S. 84 [2006]) because 
of his ownership of petitioner British Petroleum. The return of actually holding the BP 
stock through June 2018 was calculated at 25.20 percent. The return of divesting the 
stock before October 2006 oral arguments, and then holding those proceeds in a fund like 
the Vanguard Index 500, would have been 104.84 percent. In other words, Justice Breyer 
could have improved his return 79.64 percent by divesting the stock before oral 
arguments, as opposed to continuing to hold BP through June 2018. We do not know 
exactly how much BP stock Justice Breyer owned, only from the reported “K” code that 
it was between $15,001 and $50,000. Using the midpoint of that range, we can estimate 
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in this comparison that Justice Breyer would have been about $26,000 better off by 
divesting the stock. (Our actual calculations are reported in Table 1. For convenience in 
the text, we round results to the nearest thousand dollars, but given the wide intervals 
involved we are not making the claim that our numbers are accurate to the nearest 
thousand.) 

Of course, justices sometimes had ex post gains from holding onto litigants’ 
stock. In Warner-Lambert Co. v. Kent (552 US 440 [2008]), Chief Justice Roberts 
recused himself because of stock ownership in Warner-Lambert’s parent company Pfizer. 
Holding Pfizer through the end of mid-2018 provided a 147.02 percent return. Selling 
Pfizer before oral arguments and switching the money to an S&P 500 mutual fund would 
have provided only 82.25 percent. On the Chief Justice’s estimated $7,500 holding of 
Pfizer stock (somewhere between $0 and $15,000), the estimated gain was about $5,000. 

Ex post, Chief Justice Roberts’ recusal clearly was costly to the judicial system. 
The court tied 4-4, thus providing no guidance for future cases in lower courts and 
affirming a lower court’s ruling allowing claims concerning the diabetes drug Rezulin. In 
cost-benefit terms, the nation lost the benefit of the Chief Justice’s participation in the 
case, while he gained only about $5,000. Even if we value the nation’s loss of the Chief 
Justice’s time at only the $1,250 per hour then charged by top Washington lawyers 
(O’Connell 2011), it is likely that the costs exceeded the benefits. 

In Table 1’s population of all stock recusals in final Roberts Court opinions, the 
median outcome from recusal was a loss of about $7,000. In other words, the typical 
outcome of a stock-related recusal—as represented by the median—was that the nation 
lost the justice’s work while the justice lost around $7,000. Recusing had a highly 
variable outcome, ranging from a loss of about $47,000 to a gain of about $918,000. (The 
standard deviation was calculated at $275,115.04.) 

If we take the typical outcome as the mean rather than the median, the result was 
that recusal netted the recusing justice an average gain of about $103,000. The mean is 
strongly influenced by Chief Justice Roberts’ two recusals from Microsoft cases, which 
brought him combined estimated gains of +$1.348 million. (The mean excluding those 
two cases was a loss of about $11,000.) Should the practice of recusal rather than 
divestiture continue in order to allow the justices the possibility of such gains, even if the 
typical result of recusal is a loss to the nation and a loss to the justice? The answer 
depends in part on the source of the Chief Justice’s decision to continue to hold 
Microsoft. If his decision was based on superior foresight or analysis, the $1.348 million 
might be considered fairly earned; if based on inside information obtained as a jurist, not 
at all appropriate; but otherwise, the result of simple luck. Our judgment is that the 
justices’ participation is so valuable—and the stock returns from recusal so wildly 
variable—that divestiture rather than recusal should be the norm. 
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Although we advocate stock divestiture in individual cases by the justices, it is 
beyond the scope of this paper to specify how such a rule should be adopted and 
enforced. There are separation-of-powers concerns with the idea of having Congress 
enforce recusal standards (Virelli 2012), and the justices themselves have staked out 
strong positions for determining recusal standards individually and within the Court 
(Roberts 2011). Our hope is that stock divestiture would be adopted as a matter of 
custom by the remaining stock-holding justices and by future justices, eliminating the 
need for a separation of powers dispute. 
Deeper Problems: A Justice’s Ideal Portfolio  

It is easy to describe, but difficult to achieve, an ideal portfolio for a Supreme 
Court justice’s financial holdings. Such a portfolio would become more valuable when 
the justice made a ruling that increased the nation’s overall welfare, somehow defined. 
The justice would receive no direct financial return from the ruling, but instead would 
receive only the indirect return of a higher portfolio value from making the nation better 
off. 

It is easy to see that a portfolio with large amounts of a single stock violates this 
ideal. The judge would stand to gain directly from ruling in favor of the involved 
company. A fully diversified mutual fund, owning stocks of all companies in the 
economy, naturally suggests itself as a possible ideal portfolio. If a judge rules in favor of 
Apple against its competitor Microsoft in a zero-sum case, then the judge’s holdings of 
Apple increase in value just as much as Microsoft goes down, eliminating the financial 
advantage of such a ruling. 

However, not all cases would neatly resolve themselves into such a framework. 
Even if a justice owns all public companies in the economy through a mutual fund, there 
remains—for example—the conflict of small business against larger competitors. A 
justice who ruled in favor of Kroger stores might find a higher portfolio value from 
Kroger holdings without any corresponding offset, since the portfolio would not include 
ownership of mom ‘n’ pop grocery stores. A similar argument would apply to a ruling in 
favor of Kroger in a class-action labor dispute. 

Shiller (2003) has suggested the creation of financial markets in 
macroeconomically indexed assets. A portfolio tied to the value of the United States’ 
national output might be thought to be the optimal portfolio for a judge. Even here, 
however, there is potential for conflict. In an environmental law case, the judge would 
find that ruling against tighter regulations would increase the portfolio’s value. The 
problem would be a financial gain accompanied by an environmental cost, in a setting 
where the environmental cost would be excluded from affecting the portfolio’s value. 

Various “green accounting” adjustments to national output, dating back at least to 
Nordhaus and Tobin’s Measure of Economic Welfare (1973), have been proposed. To be 



116 Virginia Policy Review 
 

sure, these would be appealing for solving the environmental reservation, and yet such 
measures are so speculative that it is difficult to imagine financial assets developing that 
would solve the recusal problem for Supreme Court judges. 
Limitations 

Although we believe our findings are significant, we must also acknowledge 
weaknesses in this approach. First, we cannot be sure that we have correctly identified all 
of the stock-related recusals in the covered time period, as justices are not required to 
state their reasons for recusing themselves. Second, the accuracy of our dollar estimates 
is inherently limited by interval reporting. We have used midpoints, following earlier 
analysts, but the actual numbers may be somewhat different. Third and most importantly, 
we have considered only the cases that resulted in final opinions by the Court. Thus, 
recusals at earlier stages—critically, at the stage of granting or denying certiorari—are 
not covered. 

Even with these limitations, we find the evidence striking. The costs of stock-
related recusals are high and the benefits to individual justices are highly uncertain. 
Conclusion 

We have shown how financial recusals hurt the Supreme Court’s ability to do its 
job while typically offering little gain to the recusing justice. In view of the low 
opportunity cost for justices and the considerable benefits for the nation, we recommend 
a custom of divestiture of individual stocks owned by Supreme Court justices before oral 
argument. 
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Appendix 1: Data Sources and Methods 
 

Recusals were identified from the justice-centered .xlsx file from the Spaeth 
Supreme Court Database at http://scdb.wustl.edu/data.php. In this data set, recusals are 
indicated by missing values for the “vote” column, with other values reflecting justices’ 
actual votes relative to the opinions delivered. 

Reasons for the individual recusals were pieced together from media accounts, 
with confirmation from various online sources. Securities were identified from the 
justices’ financial disclosure forms and then cross-referenced with the Center for 
Research in Securities Prices (2018). Return data came from the CRSP annually updated 
monthly return series. The market benchmark was the series marked Return on S&P 
Composite Index. 

The return for each stock was calculated using Microsoft Excel on the CRSP 
output with monthly compounding. The alternative return, for divesting stock, was also 
calculated with monthly compounding. This series simulated divesting the stock at the 
end of the month preceding oral argument and then receiving the adjusted S&P 500 
return from then until the end of the Court’s 2017-2018 term. The S&P 500 return was 
reduced by (.15 percent/12) each month, as indicated in the text of the paper, to simulate 
holding a fund like the Vanguard 500 Index—an actual fund that can be purchased, as 
opposed to the unmanaged S&P 500 index, which investors cannot buy directly. 

In summary, the simulation compares holding the security in question until June 
28, 2018, as opposed to divesting the security before oral argument, investing those 
proceeds in a fund like the Vanguard 500 Index, and then holding that fund until June 28, 
2018.  
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Table 1. Stock-Related Recusals on the Roberts Court and Alternative Returns 
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Redistricting Reform in Virginia: Districting Criteria in Context 
 
By Daryl DeFord and Moon Duchin 

 
Abstract 

A constitutional amendment process is underway in Virginia with the Virginia 
Redistricting Reform Amendment (HJ615/SJ306) aiming to reform the state’s 
redistricting practices through the creation of an independent commission. Here, we 
assess rules for redistricting that are under consideration to be implemented by statute, 
particularly those specifying constraints and priorities for the districts themselves. We 
focus on potential rules to limit geographic splitting and to mandate population balance 
between districts. To address the impacts of these kinds of criteria, we generate large 
ensembles of valid districting plans while varying constraints and priorities, using 
Markov chain methods. We show in particular that tighter splitting rules chiefly “cut off 
the tails” of the distribution of partisan outcomes, making the most skewed partisan maps 
into more extreme outliers. On the other hand, tightening or loosening population 
deviation has no effect at all on the normal range of measurable outcomes. The lessons 
drawn here extend to dozens of other states that seek redistricting reform through 
amendment, statute, or citizen initiative: new rules have complicated effects that can 
nonetheless be effectively modeled on a state-by-state basis 
1. Introduction 

In advance of the 2020 census and attendant redistricting process, the citizens of 
several states have used the ballot initiative process to institute independent redistricting 
commissions and new constraints on permissible plans. However, not all states permit 
direct citizen engagement of this form. In numerous states, including Virginia, changes to 
the redistricting process must go through the legislature and are subject to complex 
ratification procedures.  

In Virginia, redistricting reform is underway through a delicate and multi-step 
constitutional amendment process: a proposed amendment must pass the legislature 
twice, with an intervening legislative election, before going to the voters directly in a 
referendum. The “First Read” occurred in February 2019, when an amendment bill 
passed with a 83-15 vote in the House of Delegates and a 40-0 vote in the state Senate.  

As approved, the amendment is nearly entirely focused on procedural concerns 
relating to the creation of a new bipartisan commission that will control the approval of 
new congressional and legislative districts. Earlier versions, both House and Senate, 
included language specifying and ordering principles or criteria for the districts 
themselves. These were stripped out of the final bill in large part because of rumors or 
hunches about their impact on racial or partisan outcomes.  
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In this note, we construct mathematical models that provide empirical evidence to 
speak directly to these concerns.159 
1.1 Background and stakeholders in Virginia redistricting 
1.1.1 Legislators 

The General Assembly of the State of Virginia is separated into two bodies: a 
100-member House of Delegates, with two-year terms, and a 40-member Senate, with 
four-year terms. Both have elections in odd-numbered years, with the Senate elections on 
a cycle including 2015 and 2019. The senators and representatives elected this year will 
be in office when the 2020 Census data is released and the new districts are to be drawn. 
Under the system currently in place, the legislators themselves commission and approve 
the electoral boundaries in a contentious and highly partisan process, with vetoes and 
protracted litigation extending the redistricting intrigue well into the decade.  

At the time of the last redistricting, Virginia had split political control, with 
Republicans leading the House and Democrats controlling the Senate. The Democrat-
controlled Senate was in charge of the redrawn Senate plan, while the Republican-
controlled House was in charge of the House plan, in something of a well-known 
gentlemen’s agreement. The General Assembly maps were passed in 2011 under this 
agreement, after some revisions due to a governor’s veto of the first attempt. The 
congressional process was more convoluted, with much of the disagreement focused on 
the placement and composition of the black opportunity-to-elect districts. The House of 
Delegates passed a congressional map in 2011, but the Democrat-controlled Senate 
refused to ratify the plan. However, in the fall 2011 election, the Republican party gained 
control of the Senate, and, when the new Assembly was seated in 2012, they passed that 
same plan.  

Within the legislature, the Legislative Black Caucus is a force. At the time of 
writing, its official membership is five state senators and 16 members of the House of 
Delegates, all Democrats.160 In practice, they do not serve as a rubber stamp for the 
Democratic caucuses on redistricting but seek assurances that electoral opportunities for 
black communities are being safeguarded, which can be a delicate question because of 
the balance between beneficial electoral opportunity and harmful racial packing. Indeed 
in the redistricting cycle that followed the 2010 Census, the district court noted that the 

                                                
159 A study of Virginia redistricting with similar goals can be found in Altman &McDonald 
[1], but without an ensemble analysis. Instead, they compare about a dozen plans for each 
set of districts: the plans adopted and others that were considered by the legislature, a 
handful of plans made by an advisory commission to the governor, and several generated 
by students in the context of a competition. That paper also contains an excellent overview 
of the history and political context of redistricting in the state. 
160 https://www.vablackcaucus.com/  
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majority of the Legislative Black Caucus signed off on the Republican plan for the 
House of Delegates that was later found to be an unconstitutional racial gerrymander [22, 
p5]. 
1.1.2 Courts and special master 

In the previous cycle, several maps were challenged in the courts. Lawsuits about 
racial gerrymandering of house and congressional maps each reached the Supreme Court 
of the United States two separate times.  

Personhuballah v. Alcorn was a challenge to a congressional district as an 
unconstitutional racial gerrymander, filed in 2013 in federal court. The three-judge 
district court found for the plaintiffs in 2014. But in 2015, the U.S. Supreme Court 
vacated the decision for remand in light of the Court’s holding in another case, Alabama 
Legislative Black Caucus. Later in 2015, the three-judge district court once again found 
the challenged congressional district to be an unconstitutional racial gerrymander. On 
appeal, the U.S. Supreme Court held that the members of congress bringing the appeal 
did not have standing to appeal, effectively leaving the District Court’s decision in place 
[12]. The District Court appointed an outside expert to construct a remedial plan in 2015 
and approved the new districting plan in January 2016, effectively ending the litigation.  

Vesilind v. Virginia State Board of Elections was filed by a group of individual 
voters in state court in 2015, challenging state House and state Senate districts for not 
being compact enough, in violation of the state constitution. The trial court in 2017 held 
that the districts were constitutional under a deferential standard of review for state 
statutes (in this case, the act the General Assembly passed in 2011 which created the 
state’s legislative districts). On appeal, the Virginia Supreme Court unanimously armed 
this ruling, holding in essence that the General Assembly was permitted to define their 
own constitutional threshold for compactness.  

Finally, Bethune-Hill v. Virginia State Board of Elections is the only ongoing 
litigation. Residents of 12 of the 100 House of Delegates districts filed the complaint in 
federal court in 2014, alleging that the districts were racially gerrymandered. In 
particular, a rule for a minimum 55 percent black voting age population (BVAP) had 
been imposed on the selected districts. In 2015, the three-judge district court ruled that, 
though District 75 was drawn with race as a predominant factor, the district was justified 
because the racial polarization in the district was so high that a 55 percent BVAP 
threshold was required to comply with the Voting Rights Act of 1965 [6]. It upheld the 
other 11 districts, finding that they were not racial gerrymanders. On review in 2017, the 
U.S. Supreme Court upheld the three-judge court’s ruling on District 75 and reversed its 
holding on the other 11 districts, finding that the three-judge court had applied the 
incorrect standard of review in analyzing the evidence. The Supreme Court sent the case 
back to the three-judge court to re-try the case on the 11 remaining districts in contention 
under the correct standard. This time, in July 2018, the three-judge panel on re-review 
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held that the 11 districts were, in fact, unconstitutional racial gerrymanders. After this 
ruling, the legislature was charged with constructing a new map, within a specified 
deadline. When the legislative processes stalled, the court again appointed an outside 
expert to redraw the districting plan. A new map was approved in February 2019. 
Concurrently, the district court ruling was appealed to the Supreme Court. The court 
heard oral argument in March 2019, and a ruling is expected in June 2019.  

One result of this litigation is that both the current congressional and House maps 
were ultimately re-drawn by the same outside expert appointed as “special master” by the 
courts: Bernard Grofman, a professor of political science at the University of California, 
Irvine. In his plans, Grofman took nonstandard approaches to the remedial map-drawing 
process (such as creating modular zones in his recent House of Delegates plan and 
strictly subdividing the redistricting problem into those smaller pieces [11]). We will 
consider some of the properties of his remedial congressional plan in this study. 

 
Figure 1: Current Virginia districting plans as of 2019: the 11 congressional districts drawn by Bernard 
Grofman as a court-appointed “special master,” and the 40 senate districts drawn by the Democrat-
controlled state Senate. 
1.1.3 Reform groups and civil rights groups 

National civil rights organizations—such as the National Association for the 
Advancement of Colored People (NAACP), its litigation wing the Legal Defense and 
Educational Fund (LDF), the Lawyers’ Committee for Civil Rights Under Law, and the 
League of Women Voters (LWV)—have traditionally been players in Virginia’s 
redistricting battles through filing or joining lawsuits, commissioning demonstration 
plans, or filing amicus briefs to argue for maps with more opportunity for African-
American and coalition districts. 

In recent years, a fundamentally new factor in play is an enormously increased 
level of public attention and citizen pushback. A powerful agent in the push for 
redistricting reform is the nonpartisan group called OneVirginia2021, headed by Brian 
Cannon (JD, William and Mary). Founded in 2014, the group quickly swelled to have 
nearly 100,000 members and blankets the state every election cycle with poll workers 
raising awareness of gerrymandering. Through petitions and targeted advocacy, they 
have been a major force in the push for a constitutional amendment to reform 
redistricting in the state.  



124 Virginia Policy Review 
 

New Virginia Majority is another advocacy group. Originally founded in 2007 to 
focus on organizing working-class communities of color, it has adopted a voting rights 
mandate since 2013. This has included petitioning against certain redistricting 
legislation, training and endorsing candidates, registering voters, and even 
commissioning an alternative House of Delegates map during the Bethune-Hill litigation. 
2. Amending the state constitution: SJ306 

In order to amend the Virginia Constitution, proposed legislation must pass the 
General Assembly twice, with a House of Delegates election between considerations, 
before being put to a vote of the citizens. Earlier this year, a constitutional amendment to 
reform the redistricting process cleared its first hurdle with the “First Read” passage of 
the Virginia Redistricting Reform Amendment (HJ615/SJ306) through both branches of 
the General Assembly on Saturday, February 23, 2019. The amendment cannot be 
changed between votes, so in order to have a new commission seated for the 2021 
redistricting, the identical text must pass the legislature early in 2020, followed by a 
referendum offering final approval to the voters during the general election in November 
2020.  

The main content of SJ306 is the establishment of a bipartisan commission for 
drawing the electoral boundaries after each Census. The commission is to be made up of 
16 members, including four sitting legislators from each party and eight citizens. The 
citizen members of the commission are to be selected exclusively from shortlists of 
candidates compiled by the legislative party leaders. 

The only insurance policy against partisan gridlock is that control of the process 
is thrown to the Supreme Court of Virginia in the case that the legislature fails to pass 
bills approving the new maps. 

2.1 Additions, adjustments, and clarifications 
Although the text of the amendment cannot be changed without restarting the 

legislative process from the beginning, there are still important ways for the legislature to 
flesh out and strengthen elements of the reform mandate. To begin with, the amendment 
itself specifies that the General Assembly can determine the eligibility criteria for 
citizens who may serve on the commission. More broadly, the Assembly has the power 
to adopt new constraints on permissible maps and on the data considered during the map 
creation process, provided they do not conflict with the constitutional text. Rules could 
be implemented to prevent improper partisan influences on the districting process, to 
clarify vague terms like “compactness,” and more. 
2.1.1 Commission composition and procedure 

Many eleventh-hour changes were made as the constitutional amendment text 
neared passage on and around the tense Saturday session. One of the late casualties as the 
House and Senate versions were reconciled was the guarantee of nonpartisan/unaffiliated 
members of the redistricting commission, an omission that puts its mission gravely at 
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risk. The current commission setup is explicitly partisan, as described above. Although 
gerrymandering by one party against the other looms large in the public imagination, 
bipartisan gerrymanders—via horse-trading that serves to protect incumbents at the 
expense of responsive representation—are just as much of a threat. Arguably, the 
situation in Virginia at the beginning of the cycle was an example of this problem, 
exemplified by the handshake deal that each party would control the maps for one branch 
of the state legislature while ceding all but the most basic oversight of the other.  

Not every self-styled independent commission actually has the independence to 
function with maximum effectiveness as a check on party interests. For instance, in 
Idaho’s Citizen Commission for Reapportionment, the selection rules only include the 
weak provision that “No member may be an elected or appointed official in the state at 
the time of designation” [17]. And indeed, of Idaho’s current six commissioners, four are 
former state legislators, one is a former chief of staff for the House minority leader, and 
the last is a longtime party activist, having served at one point as a party elector.161 

The language of SJ306 is similarly weak, barring only current members of 
Congress or the General Assembly, but not former members and staff, lobbyists, 
fundraisers, or other heavily partisan actors. When the General Assembly addresses 
eligibility criteria for commission members, we urge the inclusion of language that 
provides not only a robust definition of an unaffiliated commissioner and a rule that 
ensures that some be included, but also a balance of commissioners that gives the 
unaffiliated contingent a strong voice.  

The legislature might also consider other procedural elements, such as restricting 
the use of particular kinds of data in the map-drawing process or appointing map 
evaluators in an oversight role. Access to detailed predictive data about likely voting 
patterns has exacerbated the problem of gerrymandering in recent years, particularly 
when employed by commercial consultants. Several states forbid consideration of 
partisan or incumbency data in order to focus the commission only on the traditional 
districting criteria. Taken on their own, rules like this are inadequate to safeguard against 
partisan or incumbent skews. Appointing a statistical expert, particularly one versed in 
ensemble techniques like those profiled later in this paper, can help ensure that 
intentional or unintentional skews in a plan are kept in check. 
  
                                                
161 Of the states that have independent commissions already in place at the time of writing, 
only Arizona and California have effective provisions against partisan capture, in 
particular by barring legislative staff from serving and ensuring that some party-
unaffiliated members be included. Five states passed measures in 2018 establishing or 
shoring up some form of independent redistricting body; implementation details remain 
unspecified. 
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2.1.2 Districting criteria 
In addition to commission compositions, the legislature can place constraints on 

the types of maps that are permissible and what data the commission is allowed to 
consider while drawing the plan. An earlier version of the amendment, SJR 274 [26], 
contained an ordered list of redistricting “standards and criteria,” summarized as follows: 

1. Reduce population deviation from ideal district size to the minimum 
possible, limited to 0.5 percent for Congressional districts and five percent for 
legislative districts; 
2. Preserve opportunity to elect candidates of choice for “substantial racial 
or ethnic minority communities”; 
3. Bar the favoring or disfavoring of any party or incumbent; 
4. Respect town, city, and county boundaries as much as possible. Attempt 
to keep each “political subdivision” intact within a district; 
5. Form districts to be compact and contiguous. 
(Full text available in Appendix A.) 

Only the second and fifth criteria made it to the final amendment in any form. The other 
three—population deviation, partisan/incumbency consideration, and geographic 
splitting—all fell victim to debates about their effectiveness and their unintended 
consequences. We will consider those here. 

 
Figure 2: The 133 Virginia localities, according to the Census data on county-equivalent geographies. 
Notice that several of the largest cities are separate units from their surrounding counties. We will interpret 
rules to respect political boundaries as preferring plans that split fewer of these units between multiple 
districts. 
2.1.3 Data transparency 

The transparency of electoral data is poor in Virginia, as it is in many states. The 
authority to change precincts lies with local officials in the cities and counties, and up-to-
date precinct shapefiles are not maintained by any state entity. This means that it is 
difficult to spatially locate the cast votes in any agreed-upon manner.  

A proposed bill in New Jersey provides a model of the kind of language that a 
legislature could adopt to solve this problem [18]. In particular, it requires that the 
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precinct boundaries be reported to the state when changes are made, and that election 
results be reported in units that are lined up with this geography.  

This type of transparency is critical to allowing the newly established commission 
the means to create and assess plans in standard units and to understand the political 
geography of the state without having to rely on the expanding array of commercial 
products and services. 
3. Evaluating districting criteria in Virginia’s political geography 

In order to evaluate potential impacts of the proposed rules, we employ a 
technique that has been growing in popularity in the redistricting world: we generate 
large collections called ensembles of legally valid plans to understand which properties 
are typical and which are outlying. By generating ensembles under different 
combinations of districting criteria, we can then compare their properties to measure the 
effects of a change in the rules and priorities.  

To do this in a meaningful way, it is important to choose a plan generation 
algorithm that is powerful enough to explore the universe of possibilities robustly. We 
use Markov chain Monte Carlo (MCMC) methods, which have been relied on for 
decades and across many application domains to generate fast representative samples in 
settings where a complete inventory of possibilities is computationally intractable [2]. 
3.1 Data, methods, and algorithms 

The districting ensembles were generated with the GerryChain software 
developed by the Metric Geometry and Gerrymandering Group (MGGG) [14]. Each 
ensemble variant was constructed with a Recombination (ReCom) Markov chain first 
introduced in our study of the Virginia House of Delegates [15]. That report contains an 
ensemble analysis of the House of Delegates districts, so the current study focuses on 
Congressional and state Senate districts. 

The building blocks of these plans are precincts, which are administrative units 
with several thousand people each, on average. A validated precinct shapefile and recent 
electoral data is publicly available from the Princeton Gerrymandering Project [20]. 
Demographic data was extracted from the Census and aggregated onto the precincts 
using MGGG preprocessing tools [13]. We note that precincts are the best choice of 
building block for analytic purposes when partisan results are a primary focus, because 
that is the level at which votes are reported. Our prior House of Delegates study focused 
on racial balance, so its ensembles were made from census blocks. Also note that plans 
that are made from a different set of units must be “rounded off” into a precinct 
assignment, which is also accomplished with the preprocessing suite [13]. The actual 
plans considered and enacted by the state are defined using census blocks which are 
much smaller than precincts [24]. 
3.1.1 Ensemble generation 
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The following paragraphs describe briefly the technical specifications of the 
ensemble generation. The Recombination (ReCom) walk begins with a plan and then 
considers a possible new plan formed by merging two adjacent districts and re-splitting 
them with a spanning tree method. This new plan will be rejected if it is invalid 
according to the rules or, if it is valid, will be accepted with some probability based on 
the priorities set for the random walk. The neutral walk accepts all valid plans that are 
proposed. By default, population of a district is allowed to vary to a level two percent 
above or below the ideal population for congressional districts and five percent above or 
below for Senate districts. All districts are required to be (rook) contiguous, and water is 
handled by the precinct shapefile itself, which partitions the water area as well as the land 
area. We do not impose a numerical compactness constraint, because the ReCom walk 
itself tends to form districts that are considerably more compact under the discrete 
measure described in Section 3.1.3 than the enacted plans.  
We conduct four different styles of random walk: 
• Neutral ensemble: default settings, as described above; 
• Splits ensemble: begin by requiring that steps do not increase the number of 

locality splits until a threshold is passed, then impose exponential weighting 
prioritizing fewer splits; 

• Population ensemble: Congressional district generation with tighter (0.5 
percent) or looser (five percent) population constraint, Senate district generation 
with tighter (two percent) or looser population (ten percent) constraint; 

• BVAP ensemble: order districts by black voting age population as a share of 
total population, or BVAP%. Begin by requiring that steps do not decrease top 
two districts’ BVAP% until levels pass 40 percent, then no constraint for 
congressional maps, and until the top five districts are above 50 percent for the 
Senate maps, in line with the enacted plans. 
Both the splits and the BVAP ensemble use a weighting rather than a hard 

constraint. We found that they were quite successful at reaching the target levels of splits 
and BVAP% in a modest number of steps (around 2000 steps sufficed). We also 
attempted Markov chain searches to seek to minimize splitting through weighted walks 
(rather than to construct a normal range) and were able to construct valid congressional 
plans that split just 12 localities and Senate plans that split just 18.  

For each variant, we perform 50,000 ReCom steps and then discard the first 
2,000, leaving ensembles of 48,000 plans. Generating ensembles of this size can done 
overnight (though speeds vary depending on the variant). Independence of seed, stability 
when length is increased, and slack in the hard constraints all provide strong heuristic 
evidence that 10,000 steps is enough for the statistics of the full draw to converge to a 
steady state, as in a report on Virginia districting plans produced by MGGG [15]. 
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3.1.2 Electoral data 
After the 2015 election, the Virginia Senate moved to a 21-19 split in favor of the 

Republican party, a 52.5 percent Republican seat share. It is hard to measure the vote 
share that secured that outcome, because 20 out of 40 seats were uncontested by one of 
the two major parties: 10 seats had no Democrat file for election, and 10 seats had no 
Republican.162 

Since then, Virginia has seen a marked statewide shift in voter preferences 
towards the Democratic party, reflected in the 2016 presidential and 2018 Senate results 
(where Democrats had a majority in both cases) and the 2017 House of Delegates 
elections (where the Democratic Party gained 15 seats). The U.S. Congressional 
delegation from Virginia also switched from a 7-4 Republican advantage after the 2014 
election to a 7-4 Democratic advantage after the 2016 election, reflecting both the pro-
Democratic shift and the switch to a new map, as federal courts had put the special 
master’s plan in place in the intervening time.  

Our shapefile has five elections matched to the precincts: President 2016, 
Attorney General and Lieutenant General 2017, and Governor and U.S. Senate 2018. We 
rely on these exogenous electoral data because statewide elections allow us to avoid 
confounding effects of varying incumbency status around the state, uncontested races, 
and other heterogeneities introduced by using elections where the candidates vary by 
district.163 

In this article we have chosen to focus on the vote distribution from the race for 
attorney general, won by Mark Herring with approximately 53 percent of the two-party 
vote share and a total of 2,597,214 votes cast. This is close to the vote total of 2,680,818 
for state Senate races (which are on the same ballot). Congressional vote totals are 
higher, with some variation by whether it is a presidential year: there were 3,781,569 
votes cast for House races in Virginia in 2016 and 3,312,971 in 2018. For comparison, 
the 2018 U.S. Senate race had 3,351,373 votes. 

                                                
162 If votes from all 40 races are counted, then Republicans have a narrow edge with 50.5 
percent of two-way vote share; if only the contested races are counted, then Republican 
share rises to 53.5 percent [5]. 
163 Besides the uncontested state Senate races noted above, Virginia’s 11th congressional 
district was uncontested by Republicans in 2016, and the 3rd was uncontested in 2018. 
Many political scientists use regressions to control for these heterogeneities, but these 
techniques raise as many modeling questions as they address. 
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Figure 3: Republican vs. Democrat votes by precinct in the 2017 attorney general and 2018 Senate 
elections. They are visually indistinguishable, but the Senate voting pattern would earn two extra 
congressional seats for Democrats. 

One of the subtlest parts of map evaluation on partisan axes is to use appropriate 
vote data, since the same map may show quite different outcomes when laid over 
different vote patterns. To illustrate this, consider the partisan outcomes in the special 
master’s congressional map (SM-Cong) and the Democrat-controlled legislature’s state 
Senate map (DLeg-Sen) varies against the five elections in our dataset in Table 1 below. 
A value of 5-6 means that five districts had more Democrat than Republican votes, so, 
for instance, Clinton votes outnumbered Trump votes in only 5 of 11 Congressional 
districts, even though Clinton won by more than 200,000 votes statewide. 

 President 
‘16 

Attorney 
General ‘17 

Lieutenant 
Governor ‘17 

Governo
r ‘18 

Senate 
‘18 

Special Master’s Congressional 
Plan (SM-Cong) 

5-6 5-6 5-6 6-5 7-4 

Legislature’s Senate Plan 
(DLeg-Sen) 

23-17 23-17 23-17 24-16 27-13 

Table 1: District outcomes by party (5-6, i.e. 5 majority Democrat-voting districts-6 majority Republican-
voting districts) according to different districting maps in major races between 2016 and 2018. 

If the goal were to analyze the fairness properties of the state Senate and the 
congressional map, then the race for attorney general would provide good vote data to 
assess the partisan properties of the state Senate plan, while the U.S. Senate race would 
have vote data better suited to understanding the congressional plan. Since the primary 
goal is to understand the effects of altering the districting criteria, we used one set of vote 
data—attorney general 2017 (ATG 17)—for all of the main figures to facilitate 
comparison. 
3.1.3 Metrics 

Once an ensemble has been generated and the data has been compiled, we need 
an evaluation metric (also known as a summary statistic) to measure the properties of the 
plans. 

First, we will employ the simplest available metrics of compactness (or how 
reasonably shaped the districts are) and of locality splits. The 2,439 precincts of Virginia 
are arranged in a network with 6,859 edges (in other words, 6,859 pairs of precincts 
share a segment of boundary). To make a districting plan, some of these adjacent pairs 
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must be separated from each other because the precincts are assigned to different 
districts. For instance, in Figure 4, the plan on the left employs tame shapes, while the 
plan on the right uses wilder shapes; this is reflected in the number of cuts needed to 
separate the districts. The fewer cut edges, the more compact the plan. We regard this 
simple metric as far superior to area-based measures of compactness, which take 
electorally irrelevant factors heavily into account. (See the 2018 paper by Duchin & 
Tenner [9] for further discussion of compactness in electoral geography.) 

 
Figure 4: Cut edges as a measure of compactness. The plan on the left has 20 cut edges, while the plan on 
the right cuts 73 out of the 180 edges in the grid. 

For geographic splitting, we will use the localities shown in Figure 2, which are 
derived from the Census-provided county-equivalent geographies. In Virginia, the 
county-equivalent units include the larger cities in the state, separate from their 
surrounding areas. This impacts rules that prioritize preserving municipal boundaries: if 
the city area is not large enough to form a district on its own, then typically the 
surrounding county must be split so that it can provide the extra population needed to 
reach ideal district size.  

We note that there is not yet a universally agreed-upon metric for evaluating 
splitting of municipal units with districting plans. A natural choice to begin is to simply 
count the number of units that are not kept whole (i.e., that overlap multiple districts). 
However, this choice is not sensitive to whether a county is split 2, 3, or ten ways, when 
clearly the spirit of the rule should encourage that number to be the smallest possible. It 
also does not distinguish between a situation where a large county is split in half and one 
where a small piece is taken out of a corner. In a 2018 legal filing for the Pennsylvania 
Supreme Court, Duchin proposed an entropy-based measure of splitting that takes these 
other factors into account [8].164 In this study, however, we will adopt the simplest 
                                                
164 If the localities are {Lj} with respective populations ℓj and the districts in a plan are 
{Di} with populations di, we can write 𝑝$

(&') for the fraction of locality j population that is 
contained in district i, and likewise 𝑝)

(*+) for the fraction of district i population that is 
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measure, counting the number of localities that are not kept whole, and call that the 
number of splits.  

Our primary racial statistic will be the black voting age population percentage 
(BVAP%) in each district.165 This is the value that was used to evaluate the 
constitutionality of the maps that underwent court challenges in the most recent cycle.  

Finally, we will discuss three kinds of partisan statistics: the number of 
Democrat-held seats, the efficiency gap, and the mean-median score. We will take the 
arbitrary convention of setting the direction in all three scores so that higher scores favor 
Democrats. Suppose the Republican vote totals were (R1, R2, …, Rk) in the districts in a 
particular plan, while the Democratic vote totals were (D1, D2, …, Dk). Let V be the 
Democratic vote share statewide, 𝑉 = (Σ𝐷$)/(Σ𝑅$ + 	Σ𝐷$). 

Then 
Democrat seat share 𝑆 = #{𝑖: 𝐷$ > 𝑅$}/𝑘 

Efficiency gap 𝐸𝐺 = 𝑆 − 2𝑉 +
1
2 +

𝑆(1 − 𝑆)(1 − 𝜌)
𝑆(1 − 𝜌) + 𝜌  

Mean-median gap M M = median({Vi}) – mean({Vi}) 
In the efficiency gap (EG) formula, ρ is the turnout ratio: the average number of 

votes cast in Democratic-won districts divided by the average in Republican-won 
districts. This expression for EG, due to Veomett [23], makes it visible that using fixed 
vote data, the efficiency gap records essentially the same information as the number of 
seats as the districts vary. This is because V is determined by the vote data and not the 
districts, so if ρ = 1 then EG is just S plus a constant. In reality, different districting plans 
will yield somewhat different turnout ratios (usually values of ρ ≈ 1),166 introducing a 
small amount of noise to the simple relationship between S and V. This is why an EG 
histogram is simply a noisy version of the seats histogram (see Figure 5). 

                                                

contained in locality j. Then a splitting score 𝑆𝑝𝑙𝑖𝑡 = 	Σ$𝑑$ EΣ)F𝑝)
(*+)G +	Σ)ℓ) EΣ$F𝑝$

I&'JG 

takes into account both the number and the type of splittings. 
165 In the Bethune-Hill litigation, there was disagreement about the correct way to count 
BVAP. We use the Department of Justice convention: BVAP is the number of Census-
identified black residents at least 18 years of age, and BVAP% divides that value by the 
total number of residents at least 18 years of age. 
166 In Virginia, Veomett [23] calculated ρ values of 1.09 and 1.11 in recent Congressional 
elections, so the noise term is not large enough to cause the spikes to interact very much. 
In Texas, the turnout ratio in Congressional elections has been as high as 1.74 recently. 
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Figure 5: Neutral ensembles shown with respect to the ATG 17 vote. The top histograms show the number 
of districts in each plan with more Democrat than Republican votes, out of 11 and 40 respectively. The 
next row shows the efficiency gap (with positive scores favoring Democrats), which is seen to be 
essentially identical information. For this voting pattern, Grofman’s map favors Republicans by about 1.5 
seats out of 11 relative to the neutral baseline, while the Democratic Legislature’s plan favors Democrats 
by 1 seat out of 40. 

The mean-median gap is discussed in the political science literature as a skew that 
measures whether securing half of the representation can be accomplished with less than 
half of the vote. This is because, if voter preference were to swing by the same number of 
percentage points in every district, a swing of 50 percent − median{Vi} would push the 
median district to 50 percent vote share for each party. Thus, the balance point for an 
evenly split delegation occurs with a mean vote level of 50 percent − M M. Others have 
disputed the validity of this kind of uniform swing (among other issues with the setup, 
including the way its logic is tied to the simplifying assumption of equal turnout), but 
this remains the most popular of the partisan symmetry family of scores for measuring 
each party’s structural advantage in a districting plan. 
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Figure 6: Neutral ensembles based on the mean-median gap tell roughly the same story as seats or EG. 
3.2 Virginia’s neutral baseline 

The chief advantage of the ensemble method is that it allows us to establish a 
baseline for each districting metric in the state that fully incorporates the relevant rules 
and guidelines, as well as the underlying political geography—the physical, 
demographic, and electoral data from Virginia itself forms the population network from 
which districting plans are cut. This is extremely important because the normal behavior 
of districts varies quite a bit from state to state and from one time period and legal 
context to another.  

We have already seen the normal range of partisan metrics (seats, efficiency gap, 
and mean-median gap) above. Compactness and geographic splitting over the ensemble 
are recorded in Figure 7. Finally, district-level boxplots are shown in Figure 8 for each 
party’s share of the vote and the BVAP%. 
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Figure 7: The enacted maps both split fewer localities, but on the other hand are a great deal less compact, 
than the bulk of the neutral ensembles. (Maps with more cut edges are more wildly shaped and less 
compact.) This provides corroboration that splitting was taken into account when making the maps. 
(Compare Figure 12, which suggests that a non-splitting priority does not explain the observed non-
compactness.) 

In a state like Virginia, with roughly 20 percent of the population being black and 
a fraught history of racism (that much in the news in 2019), safeguarding electoral 
opportunity for African-Americans in particular is a major component of every 
redistricting process, with the Voting Rights Act as a backstop. The assessment of 
Voting Rights Act compliance is a multi-factor matter that never simplifies only to an 
appropriate BVAP% but requires a holistic assessment of “the totality of the 
circumstances,” including histories of discrimination, primary election dynamics, and 
more. Nonetheless, BVAP% is certainly a significant element in black communities’ 
opportunity to elect candidates of their choice. In Virginia, Maxwell Palmer’s 2017 
expert report in Bethune-Hill [19] establishes that a BVAP% of .45 statistically suffices 
to elect a preferred candidate in all but one House district in the state, indeed with so 
much slack that performance in the low .40s would be expected. In addition, two 
congressional districts (VA-3 and VA-4) currently comfortably elect black 
representatives with BVAP in the low .40s: our data show Bobby Scott’s 3rd district and 
Don McEachin’s 4th district both in the .40 to .45 range (visible in Fig 8). For this 
reason, we have marked the BVAP plots with both the 50 percent line (indicating 
majority-black voting age populations) and the 40 percent line (which has been 
demonstrated to be relevant for opportunity to elect). 
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Figure 8: The Democratic share of the two-party vote (with respect to ATG 17) and the BVAP of the 
enacted plans are plotted in red, compared to the baseline behavior of the neutral ensemble. Districts are 
sorted from lowest to highest Democrat percentage or BVAP% in each plan to make them comparable 
across the ensemble. Boxes show 25th to 75th percentile of scores found in the ensemble, and whiskers 
show 1st to 99th. The plots make it clear that some efforts were made to comply with the Voting Rights 
Act. 

Together, the plots in Figure 8 illuminate some facts about the neutral tendency 
of compact, contiguous, population-balanced plans in Virginia. One finding is that the 
neutral baseline shows much closer parity between the parties than is the case in many 
other states. This is apparent regardless of whether we consider deviation from seats-to-
votes proportionality, efficiency gap, or mean-median score. Consider an election like 
ATG 17 in which one party has 53 percent of the votes. A proportionality norm dictates 
that 53 percent of the vote should secure 53 percent of the seats, while efficiency gap 
operates on a double-bonus norm, in which 53 percent of the votes should earn 56 
percent of the seats. Mean-median deems a plan fair in this situation when the median 
district (the one that appears at the center of a sorted-district party share plot like the ones 
at the top of Figure 8) has 53 percent share. For our vote data, the vote-proportional share 
of seats would have been 5.8 in the Congressional case and 21.2 in the Senate, while the 
double-bonus share would have been 6.2 and 22.4. Across our ensemble, the average 
seats for Democrats in a neutral plan comes out close to 6.5 and 22. That means that the 
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structural demographics of the state produce a very modest benefit for Democrats in 
congressional districting and very near parity in Senate plans. 

For example, in efficiency gap terms, the neutral ensemble for Virginia’s 
congressional maps has a mean EG of roughly +.035, while the Senate ensemble 
averages to +.007. (To assess what counts as a large EG, recall that the authors present 
EG = 0 as ideal, while proposing a magnitude of over .08 as part of a legal test for 
detecting gerrymanders [21].) In other states, much larger efficiency gaps are observed 
on average: Pennsylvania’s typical efficiency gap is over .1 in the Republican direction, 
while Massachusetts’s Democratic advantage is as large in the other direction, even in 
the total absence of intentional gerrymandering [7, 10].  

In other contexts, the primary application of ensembles would be to detect 
gerrymandering by comparing proposed plans against the neutral baseline. Our primary 
focus here is different: we seek to observe changes to that baseline as other conditions are 
layered in. To this end, we will compare the neutral ensembles to alternative ensembles 
modeling the potential effects of enforcing other rules and priorities on the map-drawing 
process. We will consider in turn modifying the rules for population deviation, 
prioritizing BVAP% over .4, and prioritizing fewer locality splits. 
3.3 Population deviation 

Before the amendment process for redistricting began, Virginia had one of the 
most restrictive rules in the country for population deviation in legislative maps, 
requiring deviation of no more than one percent from ideal size in House of Delegates 
districts and two percent for Senate districts. By contrast, the legal standard and the 
common practice is that the difference between largest and smallest districts be within 10 
percent of ideal district size, with more deviation permitted to further legitimate state 
aims.167 The new amendment text would bring Virginia in line with current national 
practices, which are documented in a table assembled by the National Conference of 
State Legislatures [16].  

By contrast, current practice takes Congressional population balance to the level 
of a fetish—only 13 states have a Congressional top-to-bottom deviation of more than 
one person, and only six states by more than 100 people. Only West Virginia exceeds 
one half of one percent.  

It is important to remember that overly tight population constraints have 
frequently been used as excuses for poor behavior in the redistricting process. Consider 
                                                
167 The courts have traditionally considered a measure of deviation by difference from 
highest to lowest as a proportion of ideal size. Following the new Virginia convention, we 
instead bound the allowed largest and smallest size. These are of course related, because 
districts than can be no more than five percent above or below the ideal will have maximum 
top to bottom deviation no more than 10 percent. 
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the following passage from a story reported by Maryland Newsline on the state’s 
contested congressional district from the 2000 redistricting cycle: 

Former Secretary of State John T. Willis, who was in charge of the redistricting as chairman of 
the Governor’s Redistricting Advisory Committee, said the committee did not mean for the 3rd 
District to look like it does. That’s just how the numbers worked out, he said:  
“It’s a very complex situation, and population is the No. 1 driving characteristic,” Willis said. ... 
“All of our congressional districts don’t deviate by more than one person.” [3] 

A seemingly related concern has been raised by legislators and observers: some worry 
that weakening the population deviation limit will lead to malapportionment for 
Virginia’s citizens, particularly harming urban areas. This concern is motivated by the 
essentially universal trend that urban areas grow in population much faster than rural 
areas, which can lead to some districts having population twice as high as others by the 
last election conducted in their lifespan. This malapportionment drift is real; however, it 
is unrelated to loosening population deviation rules, except if there is some reason to 
believe that districts over ideal size would be systematically more likely to be created in 
urban areas. We find no evidence that any combination of rules (including a high priority 
on geographic splitting) would create this tendency automatically. 

 

 



Virginia Policy Review 139 
 

	

 
Figure 9: Here, the neutral ensemble is compared to alternative ensembles generated with significantly 
tighter and weaker population bounds. There is strikingly little difference in partisan or racial outcomes. 

The story told by the population plots in Figure 9 is striking: even massively 
loosening the deviation does not allow the algorithm to find significant collections of 
plans that favor one party or the other. Further, the average tendency is remarkably 
robust: the mean of Democrat-held seats changes by less than .02 seats even as the 
deviation threshold changes by a factor of ten. Differences in the BVAP bottom line are 
even more undetectable. 
3.4 Racial balance 

As described above in §3.1.1, our BVAP ensembles were constructed to 
preferentially adopt plans in which a fixed number of districts were pushed over a fixed 
BVAP%. It is important to note that we do not use this setup to model best practices 
under the Voting Rights Act, but rather as a hypothesis of the principles followed in 
actually producing the enacted plans: two districts over .4 in the Congressional plan, and 
five districts over .5 in the Senate plan. The results of these runs are shown in Figure 10. 
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Figure 10: Statistics for an ensemble that preserves minority representation. 

On one hand, the findings here are that these models very successfully explain the 
outlying racial demographics in both plans. The BVAP statistics of the enacted 
Congressional and Senate plan (Fig 10, bottom row) look like outliers to the neutral 
ensemble, but reflect normal behavior in our BVAP ensemble.  

On the other hand, these practices did not impose significant changes to the 
partisan bottom line. The averages for seats do shift modestly, but they move in the 
direction of better proportionality of seats to votes. 
3.5 Geographic splitting 

One of the most important debates around criteria for the new commission is a 
possible priority on preservation of political boundaries or minimizing county and city 
(locality) splits. One motivation for a splitting constraint is that cities and counties can be 
powerful communities of shared interest and sometimes identity, and that they will fare 
best when kept whole as a significant bloc of a representative’s constituency. Another 
motivation is to put some limits on the seemingly boundless power of redistricters to 
carve up populations at will.  

The question of county splitting played a significant role in the special master’s 
plan in the House of Delegates as a result of the Bethune-Hill case, in the form of a self-
imposed “potentially implicated county” constraint on plans [11, p3-4]. Consequently, 
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Grofman’s Congressional plan has only 14 locality splits, while a Congressional plan 
made without attention to splitting might have 40 to 60. A Senate plan has more districts, 
so we should expect more splits; indeed, the range of 70 to 85 splits is typical without 
any attempt to track them, while the legislature’s Senate plan has a number of splits in 
the low 40s.168 These numbers are reflected in Figure 8. The fact that both plans have far 
fewer splits than the neutral ensembles is to be expected because the neutral algorithm is 
locality-blind. This provides a good reminder of the general principle that algorithms do 
only what we tell them to, and a warning that leaving a relevant consideration out of the 
model can produce not just middling but poor results.  

When we run an alternative Markov chain that prefers plans with 20 or fewer 
splits, the results are informative. One ancillary finding, as observed elsewhere, is that 
the splitting priority does not impose a cost on compactness, but instead improves the 
compactness expected in a typical plan (Figure 11). 

 
Figure 11: Compactness comparison. Note that the ensemble preserving locality boundaries scores better 
on the compactness measure without any change in the compactness settings. 

Our main finding is that, in partisan terms, the splits ensemble is centered on the 
same baseline as the neutral ensemble, but with markedly lower variance. In other words, 
a priority on preserving county and city boundaries “chops off the tails of the bell curve” 
of party outcomes, making maps that structurally favor either party more statistically 
anomalous. This is seen most clearly in the seats plots from the top row of Figure 12. 

                                                
168  This is hard to count exactly because of the roundoff into precinct units during 
preprocessing. 
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Figure 12: Baselines for a splits ensemble favoring 20 or fewer locality splits. 

Notably, where there is a partisan difference in representation predicted by a 
priority on boundary preservation, it is both modest in size and mixed in direction. The 
expected congressional representation moves by about .3 seats in favor of Republicans, 
whereas the expected Senate shift benefits Democrats by about .5 seats. 
4. Conclusions 

As Altman & McDonald pointed out in their study of Virginia redistricting: “In 
the absence of legal alternatives against which to benchmark a redistricting authority’s 
plan, the public cannot assess if alternatives exist that can better achieve various goals” 
[1, p. 773]. We propose that robust ensemble analysis supplies this value and more, 
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providing not only the existence of (many) plans which meet redistricting criteria at least 
as well as proposed plans, but a baseline for the properties of compliant plans. 
Furthermore, the use of ensembles makes it plain that there are not dozens, not 
thousands, but trillions upon trillions of different districting plans that satisfy the 
requirements and even uphold the priorities enumerated in law.  

In Section 2, we reviewed possible compositional and procedural rules for the 
new independent commission. The current text of the amendment leaves too much room 
for partisan gamesmanship by proxy, and a clear role for unaffiliated members should be 
created. Another recommendation is the use of an outside statistical expert to offer 
guarantees that a proposed plan is not an extreme outlier in any salient metric. This kind 
of role would leave room for the commission to offer a justification for a plan’s deviation 
from expected properties of plans created pursuant to state and federal rules.  

In Section 3, we conduct experiments rooted in the particular political geography 
of Virginia to understand the impact and interactions of different potential districting 
criteria. For population deviation, we find remarkably little measurable effects of tighter 
or looser limits, within the scope of national practices. This leads us to recommend the 
adoption of a looser population balance rule (say, .05 percent for Congress and 5 percent 
for General Assembly) because it leaves more room for prioritizing other considerations 
such as minority opportunity to elect and the preservation of relevant boundaries.  

In considering VRA concerns, we found that the statistical behavior of the 
enacted plans comports remarkably well with an ensemble designed to hit BVAP targets. 
These BVAP ensembles do not impose a cost on partisan fairness, by any of the standard 
measures.  

Finally, a high priority on preserving localities intact does change the partisan 
picture, but it does so by virtually eliminating the most extreme partisan outcomes (in 
both directions) from occurring.169 To the extent that the median partisan outcome 
budges at all, it moves toward better proportionality of seats to statewide votes. 

The use of computer-generated ensembles—by algorithms that offer indications 
of representative sampling— is a powerful tool for assessment of proposed plans as well 
as for studying the impact of possible rules as we do here. In closing, however, we 
emphasize that the role of human judgment in redistricting will never be supplanted by 
an algorithm. Strong knowledge of the state’s terrain and communities is fundamental, 
and stubbornly hard to model. By setting baselines and bounds rather than seeking to 
select an optimal plan, these techniques acknowledge that reality.  

                                                
169 In fact, in the Congressional plan, the five- and eight-seat Democrat outcomes are 
completely eliminated from the splits ensemble. 
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Ongoing debate and deliberation about fairness is essential to a healthy 
democracy. In our view, ensembles of districting plans should be used to assess and 
perhaps to propose plans for consideration because computers may locate substantially 
different valid plans than humans could ever find by hand. This puts computing in a 
crucial but supporting role in the search for democratic best practices. 
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