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From the Editor 
 
Dear Reader, 
 
Thank you for picking up the Spring 2016 edition of the Virginia 
Policy Review. 
 
This issue features fascinating articles on a wide range of 
subjects, with highlights including a critique of Food and Drug 
Administration nutrition labeling, a history and analysis of 
bipartisanship in federal crime legislation, and an in-depth look 
at U.S. price supports in the sugar industry. The issue wraps up 
with an interview with climate researcher Michele de Nevers, 
who attended negotiations at the recent UN climate conference 
in Paris. 
 
In other news, the Virginia Policy Review has had a busy and 
successful year. In January we hosted the fourth annual National 
Journal Conference, with attendees from six different schools’ 
policy journals. We had a range of speakers from the research 
and journalism professions and a wonderful keynote address 
from Federal Trade Commissioner Maureen K. Ohlhausen. 
Then, the same week as this issue goes to publication, we’ll be 
hosting our annual fundraiser — this year a bar crawl on the 
historic U.Va. Corner. 
 
We write to you in some sadness, as this journal is the last major 
endeavor of our term, but also in joy, as we elected a wonderful 
new staff to take over later in April. 
 
We hope you enjoy this issue and consider submitting to a 
future iteration, with instructions on page 107. 
 
All the best, 
Matthew Comey & Gabrielle Jorgensen 
Editors-in-Chief



Staff Acknowledgements 
  
Editors-in-Chief:    Matthew Comey 
 Gabrielle Jorgensen 
 
Managing Director:   Locher Grove 
Senior Editors:    Alexander Gregorio 

     Michael Mozelle 
     Mark White 
 

Associate Editors:    
Eric Barker Robert Biggs 
Pat Cary Danielle Childress 
Kaitlyn Howard Kelly Kaler 
Reade Paterno Sydney Petersen 
Sarah Swygard 
 
The Third Rail      
Senior Online Editor:   Grady Brown 
Staff Writers:     Kate Clark 
     Samantha Guthrie 

Madeline Merrill 
  

We welcome your thoughts. Please forward any comments, questions, or 
concerns to virginiapolicyreview@gmail.com or visit us online at 
www.virginiapolicyreview.org. We also invite you to visit our blog, The Third 
Rail, also found on virginiapolicyreview.org, and engage further in the policy 
debate.  
	
 
 



4 Virginia Policy Review  

	
Table of Contents 
  
 

Commentary in Brief 
 
I. The Next President’s Make-or-Break First Year 6 
 
By William J. Antholis, Director of the University of Virginia’s Miller 
Center  
 
 

Commentary in Depth 
 
II. Rigging the Lottery of Birth: How Education  11 
Policy Can Improve American Income Mobility  
 
By Grace Pardo, a Senior Policy Analyst in Washington, D.C. and 
graduate of the Frank Batten School of Leadership and Public Policy 
  
 
III. Redesigning the Nutrition Facts Label to Ensure  20 
Consumer Attention and Comprehension 
  
By Haley Swartz, an MPP Candidate at the Frank Batten School of 
Leadership and Public Policy 
        
 



Virginia Policy Review 5 

	
Research Articles 

   
IV. Crime and Consensus: The Evolution of 31 
Legislative Initiatives from The Violent Crime  
Control Act to The SAFE Justice Act  
 
By Carly Spraggins, an MPP Candidate at the Frank Batten School of 
Leadership and Public Policy 
 
 
V. Explaining Differences in the Canadian and  56 
American Response to the Syrian Refugee Crisis 
 
By Melissa Carlier, an MPP Candidate at the Frank Batten School of 
Leadership and Public Policy  
 
  
VI. Such Sweet Sorrow: Policy and Policymaking  83 
in the Sugar Market  
 
By Karl T. Muth and Katheryn R. DeVelvis, Lecturers at 
Northwestern University   
 
 

Interview 
 
VII. Interview: The Future of Climate Change Policy 97 
 
With Michele de Nevers, Senior Associate at the Center for Global 
Development 
 



6 Virginia Policy Review  

	
The Next President’s Make-or-Break First 
Year 
 
William J. Antholis 
 
Marco Rubio issued a foreign policy challenge to his rivals, 
declaring: “You had better be able to lead our country on the 
first day, not six months from now, not a year from now,” 
(CNN Debate, 2015). 
 
Hillary Clinton and Bernie Sanders both have said that they 
would make comprehensive immigration reform a top priority, 
and introduce it in their first 100 days as president. 
 
John Kasich has perhaps the most ambitious first 100-day 
agenda. If president, he promises not only “completing the 
border,” but also a freeze on regulation, corporate tax cuts, a 
freeze on discretionary spending, an increase in defense 
spending, and reestablishing ties with Congress.  
 
If the next president wants his or her time in office to matter, 
the first day or 100 days are the wrong mileposts to choose.  
That won’t stop cable TV pundits from focusing on the 100-day 
benchmark, first coined by President Franklin Roosevelt in a 
1933 fireside chat. 
 
Far more important to a new president, however, is the crucial 
first year in the White House. Those intensive 12 months usually 
shape the entire arc of an administration, for better or worse.  
Beyond introducing legislation — which one can do in 100 days 
— the first year is the time period in which laws are passed, and 
governments are filled with key personnel. 
 
The New Deal and Great Society were first-year programs. 
Ronald Reagan cut taxes, increased defense spending, fired air-
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traffic controllers, and survived an assassin’s bullet. Barack 
Obama passed the economic recovery act, re-regulated the 
banks, and transformed healthcare. George W. Bush cut taxes, 
reformed education, and provided prescription drug benefits.  If 
history is any guide, the first year is ripe for sweeping domestic 
change.  
 
But first year missteps and self-inflicted wounds can be costly. 
George H.W. Bush squandered political capital as chief 
executive with his failed appointment of John Tower to the 
Pentagon. John F. Kennedy lost credibility as commander-in-
chief at the Bay of Pigs. Bill Clinton lost steam in his first year 
with a muddied message with no cogent story line -– and also 
had “our own Bay of Pigs” in Mogadishu, Somalia, in the words 
of Anthony Lake.  
 
Meanwhile, the world will not wait to take stock of our new 
leader. From the outbreak of the Civil War in 1861 to the 
Tiananmen Square massacre in 1989, the 1993 truck bombing of 
the World Trade Center, and the massive attacks on September 
11, 2001, history shows that the early days can be the most 
perilous.  That is especially so as our new leader scrambles to 
assemble a team and establish his or her priorities.  
 
Congress, at least at first, cannot appear to wholly obstruct the 
newly elected leader. Thus, this is the greatest window of 
opportunity to act. But when year two begins, midterms loom 
and self-preservation becomes the first congressional priority.  
 
President Lyndon Johnson understood this well when he 
offered this advice to his successors regarding their dealings with 
Congress: “You’ve got to give it all you can that first year.  
…You’ve got just one year when they treat you right, and before 
they start worrying about themselves. …So, you’ve got one 
year.” 
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A president’s swearing-in is the culmination of our great national 
democratic moment. Yet there is no time to reminisce or clear 
the confetti. Promise and peril loom in equal measure. There is 
not a moment to spare.  
 
Instantly, a new president becomes CEO of the world’s largest 
company, staffed with 2.6 million civilians and 1.5 million 
military employees. Yet that new CEO will be lucky to have a 
cabinet in place in 100 days, and will certainly have fewer than 
half of the appointees confirmed at the deputy and 
undersecretary levels.  
 
Quickly building relationships on Capitol Hill is also essential, as 
President George W. Bush understood. Soon after his 
inauguration, for example, Bush invited Sen. Edward Kennedy 
and his wife to a casual White House movie night for a 
screening of “Thirteen Days,” a historical thriller about the 1962 
Cuban Missile Crisis. 
 
The ensuing working relationship forged between these two 
political opposites bore fruit in countless legislative victories, 
starting with the No Child Left Behind law. 
  
Riding the media tiger is crucial as well. Franklin Roosevelt 
revolutionized radio. Reagan mastered television. Our next 
president must similarly seize the opportunities that new social 
media platforms can offer, because media are the chief 
connective tissues to the electorate. 
 
Successfully maneuvering the first year in a way that meets each 
of these objectives requires a careful reading of history. The past 
is littered with examples of the successes and failures of others 
in dealing with issues that are, at their core, the same as those 
which the next president will face. n 
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William Antholis is Director and CEO of the nonpartisan Miller Center 
at the University of Virginia, which specializes in Presidential Studies and 
Public Policy. He served on the White House National Security Council 
staff from 1997-1999. 
 
The Miller Center has launched an ambitious two-year project devoted to the 
next president’s make-or-break first year. The First Year: POTUS 2017 
(www.firstyear2017.org) focuses on the key issues the new president must 
confront, viewed through the clarifying lens of history and amplified with 
pragmatic policy prescriptions from leading scholars and experts.
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Rigging the Lottery of Birth: How Education 
Policy Can Improve American Income 
Mobility 
 
Grace Pardo 
 
Children are subject to the lottery of birth – a gamble that they 
have no choice to make, but that greatly predicts their adult 
success. Those born into high-income families are set up for 
economic success as adults. But those born into low-income 
families? They have the odds stacked against them. Everyone 
wants a fair shot, but not everyone gets it. That is the gamble. 
Policy — especially education policy — is one way we, as a 
society, can fix that bet so that children born into lower-income 
families have a greater chance at overcoming the lottery of their 
birth.  
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There will always be a gap in income levels; such is the result of 
the free market economy. Alarm rises, however, from the 
disproportionate lack of mobility between those income levels. 
As Brookings Institution Fellow Richard Reeves (2014) puts it, 
“the measure of American equality is not the income gap 
between the poor and the rich, but the chance to trade places.”  
In a just society, individuals in the bottom quintile would have a 
20% likelihood of being in each income quintile as an adult. We 
inherently know — and Reeves’ research proves — that certain 
members of society do not have an equally likely chance of 
moving up in society (Reeves, 2014). Thus, this is not a question 
of equality, but of equity: it is a question of whether everyone 
gets a fair shot.  
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Education is key to equity and, subsequently, to social mobility. 
Society values a college degree as an indicator that an individual 
is prepared for the workforce. Those lucky few in the bottom 
quintile who are afforded the opportunity to earn a college 
degree have an almost equally likely chance of ending up in each 
income quintile as an adult (Reeves, 2014). Therefore, Reeves’ 
research shows that college degrees move society closer to an 
ideal, evenly distributed, income mobility. However, under the 
status quo, most people in the bottom quintile either do not 
attend or graduate from college.  
 
Government understands the need for increasing the number of 
college graduates. In February 2009, President Obama aspired to 
have a stronger economy, saying that, “by 2020, America will 
once again have the highest proportion of college graduates in 
the world” (The White House, 2009). Yet, the U.S. Census 
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Bureau reports that the rate of students going to college has 
decreased since 2012 (U.S. Census Bureau, 2014). Realistically, 
this trend is no surprise. Higher education completion, 
particularly for those at the bottom quintile, is inversely related 
to the strength of the economy, which we know strengthened in 
2012 (Nellum, 2015). The stronger the economy, the more likely 
students are to choose to work and make an income rather than 
take on debt to go to college (Nellum, 2015). For those 
choosing work, the median income of young adults (age 22-27) 
with only a high school degree was $25,000, compared to the 
$43,000 median income of those who chose to earn a college 
degree (Federal Reserve Bank of New York, 2016). Thus, when 
individuals in the bottom-quintile choose not to attend college, 
they forgo the opportunity to earn a degree, gain equity, and 
move into a higher income quintile. The status quo does not 
enable social mobility and we need better policy to encourage 
low-income students to attend college. 
 
Intuitively, we turn to higher education policy to increase access 
and encourage students to go to and through higher education, 
thus increasing college participation and producing the types of 
students the economy needs. However, higher education policy 
builds on the previous 18 years of an individual’s education, 
which we already know is not as equitable. Students are just not 
prepared for college, as evidenced by up to 40% of college 
students requiring remedial classes (NCLS, 2011). Therefore, 
rather than looking at policies at the end of a child’s education, 
we should start with education policies that operate at the 
beginning: pre-kindergarten, also known as early childhood 
education (ECE). 
 
We know that low-income students begin school at a 
disadvantage. Low-income children hear, on average, 1,400 
fewer words per hour than children in affluent, highly educated 
families; this word gap, aggregated over time, can total to an 
estimated 30 million fewer words heard by low-income children 
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at age 4 (Risely, 1995). By age 5, low-income children’s brains 
are estimated to have a 6% smaller surface area, making them 
literally smaller-minded than their moderate and high-income 
peers (Noble, 2015). By age 6, these children spend 1,300 fewer 
hours on “enrichment activities” such as family trips or summer 
camps, limiting exposure to experiential learning (Collins, 2013). 
This gap in learning only gets larger with each additional year of 
school, with the differential at the beginning of schooling being 
responsible for 60-70% of the gap at the end of high school 
(Waldfogel, 2015). The data all come together to tell the same 
story — low-income children are not school-ready at age 5, and 
they only fall further and further behind with each subsequent 
year of school. ECE targets the most important developmental 
period of a child’s intellectual life, providing them with the 
strongest footing for their future education. 
 
ECE as a policy provides a sustainable, long-run solution to 
reach a socially mobile society. Preschool provides children an 
even playing field from the beginning, regardless of which 
income bracket they are slotted into during the lottery of birth. 
Early childhood education can affect students when they are 
most vulnerable -— when their brains are forming and they 
need it most (Waldfogel, 2015). James Heckman (2012), a 
professor at the University of Chicago and a Nobel Memorial 
Prize winner in economics, argues that ECE is the greatest 
return on investment for economic and workforce development. 
If we fix the learning gap when it starts, when it is the smallest 
and most manageable, then we have the greatest chance of 
encouraging students to move to and through the whole 
education system. 
 
We need policy that will make high-quality preschools available 
across the United States. Every child — no matter his or her 
family’s income — should have the right to access ECE. Head 
Start, a federal pre-K initiative, has affected millions of children, 
but it is still just that — a start. The Preschool for All initiative 
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provides additional federal investments to expand access to pre-
school for every child, moving ECE another step in the right 
direction. Gallup found that in 2014, 70% of adults in America 
support increasing federal funding to ECE, with 87% of 
Democrats and 53% of Republicans in favor of an increase in 
federal funding (Gallup, 2014). We need more societal buy-in for 
the success story created by education at the very foundation of 
a child’s life.  
 
ECE does not provide instant gratification. It could take 20 or 
more years to see how ECE captures and lifts up a population 
that is otherwise discounted by the labor market. ECE takes that 
population, educates them, and gives them the best chance to 
ultimately attend and graduate college, thus providing individuals 
with a fair chance to move income quintiles. ECE moves us one 
step closer towards equity. 
 
How do we overcome the lottery of birth?  Let’s place our bet 
on early childhood education. n 
 
Grace Pardo graduated from the University of Virginia’s Frank Batten 
School of Leadership and Public Policy in 2014 with a Master of Public 
Policy. She works as a Senior Policy Analyst in Washington, D.C. 
The opinions and views contained in this article are solely those of the author 
and are not to be attributed to any other person or entity, including persons 
and entities with whom the author is associated.



Virginia Policy Review 17 

	
References 
 
Collins, C. (2013, May 28). The wealthy kids are all right. The 

American Prospect. Retrieved from 
http://prospect.org/article/wealthy-kids-are-all-right  

 
Federal Reserve Bank of New York. (2016, January 29). The 

labor market for recent college graduates. Retrieved 
from https://www.newyorkfed.org/research/college-
labor-market/college-labor-market_wages.html 

 
Hart, B., & Risley, T. R. (1995). Meaningful differences in the everyday 

experience of young American children. Baltimore: P.H. 
Brookes. 

 
Heckman, J. (2012, December 7). Invest in early childhood 

development: reduce deficits, strengthen the sconomy. 
Retrieved from 
http://heckmanequation.org/content/resource/invest-
early-childhood-development-reduce-deficits-
strengthen-economy  

 
National College of State Legislatures.  (2011). Hot topics in 

higher education: reforming remedial education.  
Retrieved from 
http://www.ncsl.org/research/education/improving-
college-completion-reforming-remedial.aspx  

 
Nellum, C. (2015, November 25). Where have all the low-

income students gone?  Higher Education Today. 
Retrieved from 
http://higheredtoday.org/2015/11/25/where-have-all-
the-low-income-students-gone/ 

 
Noble, K.G. (2015, March 20). Family income, parental 

education and brain structure in children and 



18 Virginia Policy Review  

	
adolescents. Nature Neuroscience 18, 773–778. Retrieved 
from 
http://www.nature.com/neuro/journal/v18/n5/full/n
n.3983.html 

 
Reeves, R. V. (2014, August 20). Saving Horatio Alger: equality, 

opportunity, and the American Dream. The Brookings 
Institution. Retrieved from 
http://www.brookings.edu/research/essays/2014/savi
ng-horatio-alger# 

   
Saad, L, et al. (2016, January 15). The 2016 State of the Union: 

considering the public's opinion. Gallup. Retrieved from 
http://www.gallup.com/poll/188312/2016-state-
union-considering-public-opinion.aspx  

 
U.S. Census Bureau. (2014, September 09). College enrollment 

declines for second year in a row. Census Bureau Reports. 
Retrieved from 
http://www.census.gov/newsroom/press-
releases/2014/cb14-177.html 

 
Waldfogel, J. (2015, December 17). Only in America: four years 

into life, poor kids are already an entire year behind 
[Interview by R. A. Ferdman]. Washington Post. Retrieved 
from 
https://www.washingtonpost.com/news/wonk/wp/20
15/12/17/how-your-first-four-years-of-life-affect-the-
rest-of-it/  

 
The White House (2009, February 24). Remarks of President 

Barack Obama — Address to Joint Session of 
Congress. Address presented at Address to Joint 
Session of Congress, Washington, DC. Retrieved from 
https://www.whitehouse.gov/the-press-



Virginia Policy Review 19 

	
office/remarks-president-barack-obama-address-joint-
session-congress 

 
The White House (2014, January). Increasing college 

opportunity for low-income students. Retrieved from 
https://www.whitehouse.gov/sites/default/files/docs/
white_house_report_on_increasing_college_opportunit
y_for_low-income_students.pdf  

 



20 Virginia Policy Review  

	
Redesigning the Nutrition Facts Label to 
Ensure Consumer Attention and 
Comprehension 
 
Haley Swartz  
 
Nutrition policy is a relatively new field, reflecting recent public 
health initiatives to encourage healthy lifestyles in conjunction 
with a growing body of longitudinal, scientific research on the 
relationship between food consumption and obesity. The 
Nutrition Facts label is the most widely recognized mechanism 
of nutrition policy throughout the country, as it appears on all 
consumer food products. Recent changes to both the design and 
the substance of the label initiated by the Food and Drug 
Administration (FDA) in early 2014 are likely to affect all 
consumer food products by 2018. The new label, however, does 
not effectively translate nutrient and caloric information to the 
American public in an easy-to-understand format.  
 
In 1990, Congress passed the Nutrition Labeling and Education 
Act (NLEA) to narrowly define certain terms on food packaging 
and provide nutrient information consistency on the uniform 
Nutrition Facts label that the American public recognizes today. 
In 2014, the FDA proposed three rules to update the Nutrition 
Facts label, the agency’s first suggested change in nearly 25 years 
(see Figure I below). 

 
All three proposed rules received such a high volume of 
comments from consumer advocacy groups, private food 
manufacturers, and public health researchers that the FDA 
reopened public comment three times, an anomaly for the 
agency.  
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Following harsh critiques in July 2015, the FDA issued a 
supplemental proposed rule requiring declaration of the percent 
daily value (%DV) for added sugars, and to alter the design of 
the label’s footnote, the latter of which is currently pending. The 
FDA permanently closed the public comment period in early 
November 2015, indicating that the agency is now compiling 
public opinion and formulating potential policy changes, with 
final rule publication expected within the next two years. The 
FDA has indicated they will also provide food manufacturers 
two years to comply with any changes. Figure II (below) 
compares the original label from 1990 and the updated label. 
 
The nutrition information presented on both the old and new 
Nutrition Facts label combine nutrient and mineral 
recommendations from two distinct sources: the Dietary 
Guidelines for Americans (DGA) and Daily Recommended 
Intakes (DRIs). The nutrition labeling section of the Code of 
Federal Regulations, created by the NLEA in 1990, requires the 
Department of Health and Human Services (HHS) and the 
United States Department of Agriculture (USDA) jointly publish 
the DGA every five years. DRIs, on the other hand, reflect the 
work of the Institute of Medicine (IOM) and National Academy 
of Sciences (NAC). While the FDA is responsible for ensuring 
food manufacturers provide correct information on the 
Nutrition Facts label, HHS and USDA oversee the vast majority 
of government-funded scientific and nutritional research. Lack 
of clear jurisdiction, following from vague congressional 
statutes, undermines potential areas for consistency in the 
formation of nutrition policy in the United States. 
 
FDA’s third proposed rule, “Refreshed Design,” is arguably the 
most significant change: it improves the aesthetic of nutrition 
labels to increase both the quantity and quality of information 
processed by consumers. However, few 
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substantial changes in the presentation of such information 
undermine the FDA’s goal of increasing consumer 
comprehension of nutritional intake.  
 
On the lower half of the updated label, vitamin D and potassium 
will replace vitamin C and calcium. Neither the FDA’s website 
nor the label itself explain the benefits of these nutrients for the 
body or how they represent the “new nutrients of public health 
significance” — a phrase explained in detail by both the DGA 
and DRIs. In its 2015 Advisory Report, the DGA Committee 
concurs with the FDA’s new focus on vitamin D and potassium, 
arguing “under-consumption was evident across the population, 
[although] there is a particular concern for middle-aged and 
older adults, who are at increased risk for cardiovascular 
diseases” (DGA, 2015, p. 89). The updated design of the label 
fails to target this subgroup of the population effectively, nor 
does the new design emphasize the nutrients in relation to the 
rest of the information found on the label. The difference in 
appearance between the original and updated design is minute. 
Customers comparing two brands of a product are unlikely to 
notice the change. 
 
At this point in the regulatory process, the FDA is unlikely to 
pursue further changes to the label, although design differences 
could enhance consumer attention and comprehension of 
nutritional intake. Contrasting text colors could separate 
nutrients and vitamins, while graphical representations of 
common household measurements could replace %DV.  
 
Although iron remains on the label, the DGA indicates “iron 
was an under-consumed nutrient of public health concern for 
adolescent children, premenopausal women, and women who 
are pregnant” (DGA, 2015, p. 16). Again, the proposed changes 
of the Nutrition Facts label fail to target this significant piece of 
nutrition information at the specific populations at risk. The 
FDA could initiate a targeted Nutrition Facts label on a pilot 
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basis to highlight the nutritional needs of pregnant women and 
children on certain products.   
 
The third rule also moves the percent daily value (%DV) to the 
left of the label. The FDA’s website argues this particular change 
is “important because the %DV tells you how much of certain 
nutrients you are getting from a particular food in the context of 
a total daily diet” (FDA, 2015; author emphasis). However, the 
difference in design is somewhat unnoticeable, failing to 
communicate any additional information. Moreover, the %DV is 
not targeted to “you,” the consumer with highly variable health 
and nutrition needs.  
 
Recent changes to the label also fail to differentiate “good” and 
“bad” nutrients, a topic of concern in the public health 
community. On its website, the FDA indicates “the nutrients 
listed first [on the label] are the ones Americans generally eat in 
adequate amounts, or even too much” (FDA, 2015; author 
emphasis). The website highlights total fat, saturated fat, trans 
fats, cholesterol, and sodium in bright yellow, urging readers to 
“limit these nutrients.” The website then encourages readers to 
“get enough of these nutrients,” highlighting dietary fiber, 
vitamin A and C, calcium, and iron in light blue. As seen above, 
the updated version of the Nutrition Facts label does not use 
color or visual indications, although further changes to the 
Nutrition Facts label could highlight differences in nutrient 
quality. 
 
To simultaneously increase the likelihood that consumers will 
understand nutrition information and associated health risks of 
food, the FDA should consider working with independent 
graphic designers. Figure III below shows two Nutrition Facts 
label designs submitted to the “Rethink the Food Label” 
contest, organized by the University of California at Berkley 
School of Journalism’s The Ration.  
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The food and health publication determined winners, judging 
entries by the underlying objective to “inspire better food and 
nutrition literacy with clear, simple, and easy-to-understand 
labels” (The Ration, 2015). The chosen winners of the contest 
share one particular component: reducing total information in 
favor of highlighting specific information. Both labels in Figure 
III choose either grams or %DV to express quantity of a 
nutrient, opting to focus on a grading scale or the size of the 
nutrient’s corresponding circle. 
 
The FDA’s proposed rules do not provide a refreshed design 
appealing to most consumers. On both the original and updated 
Nutrition Facts label, the high volume of information comes at 
the expense of information quality. In advance of publishing the 
final rules, the FDA should design a more user-friendly 
Nutrition Facts label by: 

1. Using color to highlight the “healthy” nutrients and 
warn against “unhealthy” nutrients. 

2. Rewording and redesigning the footnote to more 
clearly explain the meaning of %DV and the variability 
of daily caloric needs. 

3. Using different forms of “common” or “household” 
measurements to express %DV nutrients and 
minerals, and potentially include graphical 
representations or a grading system 

 
Given both the time and controversy surrounding the regulatory 
process, the FDA is unlikely to initiate further design changes. 
While some consumer advocacy groups may be supportive of 
any initiatives, food manufacturers are highly sensitive to 
changes in the testing and distribution of nutrition information 
on packaged products. As a result, consumers must be aware of 
the minute changes in the distribution of nutrition information, 
and need to be advocates for their own food choices.  n 
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Crime and Consensus: The Evolution of 
Legislative Initiatives from the Violent Crime 
Control Act to The SAFE Justice Act  
 
Carly Spraggins 
 
I. Introduction 
 
In August 1994, on the heels of a major legislative victory for 
President Bill Clinton, it was not the content of the bill that 
captured the attention of Pulitzer Prize-winning political 
columnist David Broder, but rather the process by which it was 
passed. In a column published in the Chicago Tribune, Broder 
remarked that, “President Clinton won a needed victory Sunday 
when the House passed the big crime bill…what was most 
significant is that…for the first time, the Clinton Administration 
did its domestic policy-making on a genuinely bipartisan basis,” 
(1994). Twenty-one years later, in September 2015, Pat Garofalo 
of US News and World Report noted that, “if there is anything that 
has garnered at least the appearance of actual, real, honest-to-
goodness bipartisan support in Washington over the last year or 
so, it is criminal justice reform.” (2015)  
 
While the current degree of consensus in this policy arena looks 
strikingly familiar, the legislation preceding these two parallel 
observations could not have looked more different. The Violent 
Crime Control and Law Enforcement Act of 1994 (1994 Crime 
Bill) and The Safe, Accountable, Fair, and Effective Justice Act 
of 2015 (SAFE Justice Act) can be conservatively described as 
dissimilar, and perhaps more accurately described as opposing, 
with much of the SAFE Justice Act — which was proposed last 
summer and is currently stalled in committee — crafted in direct 
response to the 1994 Crime Bill (H.R. 3355; H.R. 2944). Sure-
fire “tough on crime” rhetoric that dominated U.S. politics of 
the late 1980s and early 1990s has been rebranded as “smart on 
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crime,” with many 2016 presidential candidates of both major 
parties forced to take stances and present plans on over-
criminalization, mass incarceration, and mandatory minimums. 
Looking at this shift in momentum in the context of policy 
history, Peter Beinart of The Atlantic noted, “with the exception 
of gay rights, no public-policy debate has shifted more 
dramatically in my adult lifetime than the debate over crime,” 
(2015). 
 
That shift in public debate may quickly be translating into a 
swing from one bipartisan Congressional consensus on crime 
legislation to another.  While the SAFE Justice Act is the most 
comprehensive, it joins a group of bipartisan bills intended to 
address negative criminal justice outcomes brought on or 
exacerbated by the 1994 Crime Bill, including the Sentencing 
Reform Act of 2015, the Police Reporting of Information, Data, 
and Evidence Act of 2015, and the Compassionate Access, 
Research Expansion, and Respect States Act of 2015. (H.R. 
3713; S. 1476; S. 683). These bipartisan efforts stand out not 
only in their ability to garner widespread buy-in on a substantive 
policy issue, but also in a contemporary political landscape 
increasingly characterized by tense executive-legislative relations 
and partisan gridlock on everything from appropriations to 
nominations.  
 
While their goals diverge significantly, the context, leadership, 
stakeholder influence, and obstacles facing the 1994 Crime Bill 
and the SAFE Justice Act provide parallels that reflect on 
Congressional strategy and institutional change more broadly. 
Understanding these parallels, the consensus shift, and the 
congressional development of both the 1994 Crime Act and the 
SAFE Justice Act, offers insight into the future of American 
crime and criminal justice policy. It also sheds light on hopes for 
bipartisanship in an era otherwise characterized by increased 
partisanship. 
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II. Violent Crime Control And Law Enforcement Act Of 
1994  
 
i. Background 
 
While public momentum and sentiment drove much of the 
policy ‘consensus’ surrounding the 1994 Crime Bill, that 
sentiment developed in reaction to substantive legislative trends 
of the preceding decades. Driven largely by the social and 
political movements of the 1960s and a series of milestone 
Supreme Court decisions concerning civil liberties and criminal 
procedure, there was a distinct decriminalization trend in 
American government in the 1960s and 1970s (Goluboff, 2016). 
Though the public face of the movements was generally liberal, 
conservative political forces also saw government efficiency 
benefits emerge from this trend. President Richard Nixon noted 
at the National Conference on the Judiciary in 1971, “we have to 
find ways to clear the courts of the endless streams of what are 
termed “victimless crimes” that get in the way of serious 
consideration of serious crimes,” (Nixon, 1971). 
 
However, as the crime rate rose for the next two decades, public 
and political attention moved from victimless crimes to violent 
crimes that many considered to be insufficiently punished. From 
1973 to 1991, the national violent crime rate rose by 82.9% 
(Levitt, 2004). There was a growing sentiment that government-
sentencing laws were too lenient and a lack of enforcement and 
criminal incapacitation was to blame for rising crime (Lynch & 
Sabol, 1997). Further, while public demand for harsher 
sentencing expanded, so too did the definitions of “serious 
crime” and “violent criminals” who should be subject to these 
punishments. Following the high profile cocaine intoxication 
death of college basketball phenom Len Bias in 1986, public 
attention and outrage around the issue of illicit drugs — and the 
urban crime associated with the drug trade — was at an all-time 
high (Seitz-Wald, 2013).  
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In the 1984 election, the re-election of President Ronald Reagan 
coincided with Republicans picking up 16 seats in the House 
(Campbell, 1993). Much of this electoral success can be 
attributed to a broad effort to cast Democrats as “soft on 
crime.” Democrats, led by Speaker Tip O’Neill, saw an opening 
with the Bias tragedy and hoped to re-frame the Democratic 
party as anti-drug, introducing the Anti-Drug Abuse Act of 1986 
(Seitz-Wald, 2013). Ushered in and passed on the floor of 
Congress within two months of Bias’ death, the overwhelming 
support for the Act, which was passed in the House by a vote of 
378-16, gave an early but strong sign of the impending 
bipartisan fervor surrounding crime control legislation (Sterling 
& Stewart, 2006). By the time the national crime rate peaked in 
1991, “tough on crime” legislation had already begun to be 
introduced and passed at the state and federal level (Frum, 
2015). However, many worried that the 1988 amendments to the 
Anti-Drug Abuse Act, heralded as President Ronald Reagan’s 
drug and crime bill, did not go far enough to address the 
growing crime rate (Kemper, 2005).  
 
ii. Content  
 
Economic and criminology data available as early as 1983 
showed that it was the likelihood of arrest, not the severity of 
punishment, that most impacted crime rates. However, the 1994 
Crime Bill was sold heavily on its nature as a ‘comprehensive’ 
crime bill, and was framed as a bill about much more than sheer 
enforcement capacity. The bill also sought to correct for errors 
and holes in early state crime bills. Many states had added crimes 
to their criminal statutes and tightened sentencing rules to be 
tougher on crime, but had not provided funding for the 
increased administrative burden of more arrests and prisoners 
(Wilson, 1983).  
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At 356 pages and authorizing over $30 billion in new criminal 
justice spending, the 1994 Crime Bill was the largest in this 
country’s history. The bill increased mandatory minimums and 
broadened the population eligible for those minimums, 
including juveniles. Of that funding, $10.8 billion went toward 
state and local enforcement to hire over 100,000 new police 
officers and another $9.7 billion was allocated to the 
construction of new prisons. The prison construction funding 
intended “to insure that additional space will be available to put 
— and keep — violent offenders incarcerated” (US Department 
of Justice, 1994).  
 
This grant funding also provided incentives for states to increase 
both the volume and sentence duration of their imprisoned 
population, as much of the grant funding was contingent on the 
implementation of state-level “truth-in-sentencing” regulations. 
Truth-in-sentencing requires that violent criminals serve a 
minimum of 85% of the time of their original sentence. By the 
end of the Clinton president, 70% of those jailed for violent 
crimes would be subject to truth-in-sentencing restrictions. The 
1994 Crime Act also included perhaps the most significant 
partial gun ban in American history, the semi-automatic assault 
weapons ban (Collins, 2015). During the post-ban period of 
1995-2003, the use of assault weapons in gun crimes in major 
urban areas declined by 17%. However, there was not a 
significant reduction in the use of large capacity magazines in 
other weapons during the period (Koper, 2004).  
 
In total, the comprehensive 1994 Crime Act was a massive 
bureaucratic endeavor. Its programs and grant funding 
proscriptions enlisted the involvement of numerous agencies 
including the departments of Health and Human Services, the 
Interior, Justice, and Housing and Urban Development. The bill 
was funded through a reduction in 270,000 federal jobs as 
assigned by the Vice President’s National Performance Review 
(US Department of Justice).  
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iii. Leadership  
 
In 1987, then-Senator Joseph Biden became chairman of the 
Senate Judiciary Committee after six years as the ranking 
minority member of the committee. During that time, he had 
overseen the passage of the Anti-Drug Abuse Act and other 
amendments to establish mandatory minimums specific to drug 
crimes. However, upon appointment as chair, he made clear to 
both his staff and committee members that his leadership would 
be staked on drafting and passing holistic crime reform. The 
common sales pitch of the 1994 Crime Bill as the 
“comprehensive” legislative answer was largely spearheaded by 
Senator Biden. The bill’s drafting and passage would come to 
dominate much of his early tenure as chairman of the Senate 
Judiciary Committee. He not only oversaw and guided its time in 
committee but was responsible for the text of the Senate version 
of the bill, which made up a vast majority of the text ultimately 
passed into law (which Biden has referred to as late as 2015 as 
the ‘1994 Biden Crime Bill’) (Fandos, 2015).  
 
While much of the text of the 1994 Crime Act came from 
Senator Biden and the concentrated weight of Democratic 
congressional support moved the bill through Congress, the 
strategic leadership behind the 1994 Crime Act was largely 
centralized under President Clinton. The political advantages to 
President Clinton in claiming the 1994 Crime Bill and broader 
“tough-on-crime” debate as his own were clear. After the 1994 
midterms, the boundaries of national party politics remained in a 
bit of flux, as Democrats, particularly Clinton from Arkansas, 
still needed to find ways to appeal to southern, blue-collar, and 
rural voters (Beinart, 2015). Not only did President Clinton 
make “tough on crime” rhetoric increasingly central to his policy 
platform, he specifically outlined the three-strike mandatory 
minimum policy in his 1994 State of the Union address (Collins, 
2015). Particularly, as the 1994 Crime Bill hit both internal 
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Congressional obstacles and external pressures, President 
Clinton and his administration became the central facilitators, 
engaging allies on both sides of the aisle to acquire key votes and 
defining the national conversation on crime and criminal justice.  
 
iv. External Support 
 
Public debate was primed for federal legislative action on 
criminal justice and law enforcement in 1994. The War on 
Drugs made zero-tolerance punitive policies familiar and 
appealing to the common voter and vocal support for the death 
penalty remained key to Congressional electoral victories across 
the country (Lynch & Sabol, 1997). Specifically, concern for the 
violent crime rate in early 1990s became an issue of uncommon 
political and public salience — by the beginning of 1994, 37% of 
Americans said that the violent crime rate was the most 
important issue facing the country (Beinart, 2015). Thus direct, 
grassroots citizen concern, and the widespread media attention 
that quickly followed, created much of the external pressure on 
Congress to show that it was working to lower the crime rate. 
 
Additionally, from 1979 to 1991, the U.S. population of state-
held prisoners nearly tripled. State-level mandatory minimums, 
expanded capital offense statutes, and funding for expanded 
enforcement had begun to introduce trends now referred to as 
“mass incarceration” on a state level (Lynch & Sabol, 1997). 
With the 1994 Crime Bill drawing heavily on programs and 
statutes designed by state legislatures, the bill also found support 
in state actors who saw themselves as models of criminal justice 
success.  
 
v. Obstacles  
 
Going into the votes on the 1994 Crime Bill, President Clinton 
and the Democratic Party had majorities in both the House and 
Senate. However, President Clinton had previously been able to 
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pass both his budget and a series of smaller domestic agenda 
items along party line votes, in the face of often unanimous 
Republican opposition. However, he had also diverged from 
Democratic Congressional leadership by joining Congressional 
Republicans in support of the North American Free Trade 
Agreement (NAFTA) (Broder, 1994). As such, it was unclear 
how President Clinton would proceed with the 1994 Crime Bill 
in terms of legislative strategy.  
 
In original discussion and drafting of the 1994 Crime Bill, 
President Clinton, as a part of his comprehensive strategy, 
sought to approach the crime issue from all sides, providing 
funding for prisons but also to low-income schools and jobs 
programs (McCabe, 2015). However, both the expansive nature 
of the bill’s programmatic goals and the inherent costs of 
increased arrest and imprisonment numbers quickly faced 
opposition from Republicans and moderate Democrats. 
President Clinton enlisted his Chief of Staff Leon Panetta in 
major negotiations with Republican Congressional leadership. 
He also worked across the aisle with budget expert 
Representative John Kasich (R-OH) and used Representative 
Mike Castle (R-PA) as a major negotiating partner, after the two 
had worked together with the National Governors’ Association 
on welfare issues when Clinton and Castle were the governors 
of Arkansas and Delaware, respectively. Ultimately these 
negotiations resulted in funding concessions and the lowering of 
a number of the bill’s original spending targets (Broder, 1994).  
 
While these bipartisan negotiations were ultimately essential to 
the bill’s passage, they did lose a few vocal voices from President 
Clinton’s own party. Representative Bobby Scott (D-VA) voted 
against the 1994 Crime Bill in part because he felt its final 
version lacked the appropriate support for prevention programs. 
In public addresses in 1994, President Clinton lauded “midnight 
basketball” programs, leagues organized in many of the 
countries most crime-ridden neighborhoods to provide a 
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unifying and productive community activity. However, the 
programs were soon used by Republican leadership, including 
Speaker Newt Gingrich, as an exemplar of wasteful liberal 
spending that was “coddling criminals” (McRoberts, 1994). 
Using this as one example among many, including Pell Grants 
for inmates that were also defunded in the 1994 Crime Bill, 
Scott advocated that the 1994 Crime Bill’s policies were short-
sighted and did not account for the long term cost savings of 
crime prevention through targeted social programs (Johnson, 
2014).   
 
The 1994 Crime Bill also faced challenges in Congress as a result 
of the influence of the National Rifle Association (NRA). The 
NRA specifically opposed the assault rifle ban included in the 
Crime Bill. The lobbying efforts of the NRA impacted 
procedure in both house, as pro-NRA Senators Larry E. Craig 
(R-ID) and Ted Stevens (R-AK) led a mini-filibuster of the bill 
in the Senate (Hess, 1994) and 58 House Democrats who 
opposed to the assaults weapons ban voted down a procedural 
vote to bring the Crime Bill to the floor in August of 1994 
(Broder, 1994). However, as President Clinton and 
Congressional Democrats focused their efforts on bipartisan 
negotiations concerning the bill’s spending, the NRA found 
itself focused on debating the merits of liberal social crime 
prevention programs, an easier task than defending the necessity 
of private ownership of an AK-47. The NRA hoped that the 
prevention program provisions would drag the entire bill down. 
Instead, many of those programs were cut or amended before 
another vote and the assault weapons ban remained (Goldstein, 
1999). In the next procedural vote to bring the Crime Bill to the 
floor, President Clinton had not changed many House 
Democrats’ minds (55 still voted against bringing it to the floor), 
but instead had nearly quadrupled Republican support, from 11 
Republican votes for the bill in the original vote to 42 
Republican votes in the ultimately successful vote to move it to 
the floor (Broder, 1994).  
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By the end of August 1994, the 1994 Crime Bill passed in the 
House by a vote of 235-195 and in the Senate by a vote of 61-
38. It was signed into law by President Clinton on September 13, 
1994 (H.R. 3355).   
 
vi. Impact 
 
Assessing the outcomes and success the 1994 Crime Bill is 
complicated both by the multifaceted and comprehensive nature 
of the bill itself, as well as by the inability to identify the 
counterfactual generally, and specifically as they relate to crime 
rates (Wilson, 1983). As of 2014, the United States has the 
highest incarceration rate in the world, with the rate continuing 
to increase as crime rates of all kinds have continued to decrease 
since their peak in 1991 (Garofalo, 2015). While this high rate 
accomplishes the criminal incapacitation goal of the prison 
system, others have argued that it is not cost effective in terms 
of the rehabilitative goals of the prison system. In terms of 
incapacitation, the long-term removal of criminals is 
concentrated with particular urban, minority, and low-income 
communities, and this may contribute to increased juvenile 
crime rates in those communities. Between 1994 and the 
present, the percent of nonviolent offenders in the federal 
prison population with little or no criminal history has been as 
high as 18% (Lynch & Sabol, 1997). 
 
Further, as allocation of prison grants and funds was largely 
contingent on state adopted “truth-in-sentencing,” many states 
followed the money and those that did not already have more 
expansive criminal statutes created ones as a result of the 1994 
Crime Bill. Prior to the Crime Bill, only five states had truth in 
sentencing laws. By the time President Clinton left office, 29 
states had adopted these rules (Office of the Legislative Analyst 
of the State of California, 1994). These rules, in combination 
with other standards set by the bill, including the three strikes 
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rule, led to prison overcrowding in many states and localities. 
For example, in California, the state best known for the three 
strikes rule, prisons have reached 181% of design capacity. 
While the Supreme Court upheld the constitutionality of Three 
Strikes Laws in 2003, (Ewing v. California, 2003), more recent 
judicial rulings against prison overcrowding and provision of 
health services to inmates has motivated legislators to resolve 
these issues through increased funding or decreasing the number 
of prisoners (Hedgecock, 2013).  
 
 
III. Safe, Accountable, Fair, And Effective Justice Act Of 
2015 
 
i. Background 
 
In addition to the institutional impacts the 1994 Crime Bill has 
had on the state of the criminal justice system in America, the 
state of crime rates has served to provide momentum to a new 
and emerging consensus on criminal justice reform now, just as 
it did in the early 1990s. The national crime rate has continued 
to decline since its peak, with America now statistically as safe as 
it has ever been (Garofalo, 2015). However, a series of highly 
publicized and video taped shooting of unarmed black men by 
police in 2014 and 2015 has engaged both the media and citizen 
activists in discussions of the over-policing of the black 
community, most prominently organized under the Black Lives 
Matter movement. The contrast and mismatch between these 
incidents and the overall crime rates has brought increased 
attention to exactly the efficiency (or lack thereof) of current 
criminal justice and law enforcement policy (Garofalo, 2015). 
 
As a part of the broader and growing social conversation on the 
state of the criminal justice system, President Obama visited a 
federal prison in July 2015, becoming the first sitting president 
to do so. During his visit he sat down with drug offenders with 
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long-term sentences to discuss how support programs for 
current and former inmates, their education, and their prospects 
in the labor market impacted rehabilitation and recidivism. In 
the current “era of mass incarceration,” the American prison 
system costs taxpayers between $30,000 and $50,000 per year 
per prisoner depending on the state (Frum, 2015). Meanwhile, 
states that have lowered their state-level incarceration rates over 
the past decade have seen measurable overall savings (Romero 
& Holden, 2015).   
 
In May 2013, the House Judiciary Committee authorized the 
bipartisan Over-Criminalization Task Force to review and 
examine the impacts of current federal crime statutes and draft 
recommendations for improvements. With Congress adding an 
average of 60 new federal crimes to the U.S. Criminal Code each 
year, the Task Force is intended to address criminal liability and 
enforcement from both a justice and efficiency perspective. 
House Judiciary Committee Chairman, Representative Bob 
Goodlatte (R-VA) appointed Representatives Jim Sensenbrenner 
and Bobby Scott to co-chair the Task Force (Collins, 2014).   
 
ii. Content 
 
Two years after the Task Force first convened, Representatives 
Sensenbrenner and Scott introduced the bipartisan SAFE Justice 
Act of 2015. Representative Mia Love (R-UT) called the SAFE 
Justice Act “the most ambitious and comprehensive criminal 
justice reform bill in the House.” (2015). Love reflected on how 
the SAFE Justice Act followed suit for states like her home state 
of Utah in addressing the ballooning corrections system through 
evidence-based spending reduction policies. 
 
The 144 page SAFE Justice Act would directly address and 
repeal many of the measures within the 1994 Crime Bill (Dinan, 
2015). Its provisions include requirement of public disclosure of 
any new federal criminal offenses, restricting the use of 
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mandatory minimums to high-level and violent crimes, and 
provision by federal agencies of annual reports on recidivism 
rates, prison populations, and federal prison cost analyses to 
federal sentencing judges. The SAFE Justice Act would also 
reduce the use of pre-trial detention and encourage judges to 
offer probation to low-level offenders. Its major spending 
provisions are targeted at evidence-based crime prevention and 
public safety initiatives, funding for community-based policing, 
and rehabilitative prison programming (Romero & Holden, 
2015).  
 
iii. Leadership  
 
As both the co-chairs of the Over-Criminalization Task Force 
and the co-sponsors of the SAFE Justice Act, Representatives 
Scott and Sensenbrenner have served as the public and 
Congressional liaisons for the Act that, at least initially, has seen 
bipartisan support. Representative Scott, a long-time advocate of 
criminal justice reform and important member of the 
Congressional Black Caucus, has provided the social justice 
legitimacy to balance Representative Sensenbrenner’s fiscally 
minded approach to the policy. Additionally, Representative 
Sensenbrenner has a history of genuine bipartisan legislative 
efforts, serving in leadership on efforts to rewrite portions of 
both the Voting Rights Act and the Patriot Act (Dinan, 2015). 
 
Generally, in an effort to foster this bipartisanship, both Scott 
and Sensenbrenner have advocated for marginally reducing 
incarceration rates while proportionally increasing spending on 
crime prevention programs. This effort to frame prevention and 
rehabilitation from a spending efficiency angle has, at a 
minimum, successfully infiltrated Republican rhetoric, as the 
once ubiquitous tough-on-crime narrative is increasingly 
replaced with a “right on crime” or “smart on crime” narrative 
(Johnson, 2014). The SAFE Justice Act currently has 40 co-
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sponsors, evenly divided among Democrats and Republicans 
(Scott & Rigell, 2015). 
 
iv. External Support 
 
As reflected in Representative Love’s comment, the sense that 
one’s state’s policies are used as a model for federal legislation 
remains as effective a legislative selling point now for the SAFE 
Justice Act as it was for the Clinton Crime Bill in 1994. 
Provisions of the SAFE Justice Act have been adopted from 
reforms in other states, including Hawaii, South Dakota, and 
Texas. These connections not only foster votes from the 
relevant state representatives in Congress but also serve to 
generate state citizen and localized interest group buy in for the 
federal legislation (Dinan, 2015).   
 
While the bipartisan co-sponsorship of the SAFE Justice Act is 
rare and noteworthy, even more intriguing to legislators, the 
public, and the media has been the unlikely coalition of interest 
groups that have rallied in support of criminal justice reform 
more broadly and in support of this Act specifically. Formed in 
February 2015, the Coalition for Public Safety is a bipartisan 
coalition of advocacy groups, notable among them Koch 
Industries, the Center for American Progress, and the NAACP, 
that have combined both organizing resources and funds to 
draw public attention and legislative research to criminal justice 
reform (Garofalo, 2015). Koch Industries and the American 
Civil Liberties Union have come out in support of the SAFE 
Justice Act specifically (Romero & Holden, 2015). Its other 
endorsements include the NAACP, Right on Crime, 
FreedomWorks, the American Legislative Exchange Council, 
the Police Foundation, the National Organization of Black Law 
Enforcement Executives, and Families Against Mandatory 
Minimums (Scott & Riggell, 2015).  
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v. Obstacles 
 
Despite the formation of the Over-Criminalization Task Force 
in the House Judiciary Committee, the most overarching 
obstacle faced by the SAFE Justice Act was a matter of 
expectations — as focus on criminal justice reform grew, many 
inside and outside of Congress expected legislative momentum 
and progress to originate in the Senate, as the House was viewed 
as a more hostile environment for this kind of issue. The 
management of these expectations and establishment of the 
legitimacy of the SAFE Justice Act as a leading piece of 
legislation on this issue has taken energy away from the rallying 
of sponsorship and support on the bill (Johnson, 2014).  
 
Further, when the SAFE Justice Act was introduced, the 
question quickly shifted to whether the Act would gain the 
essential support of House Judiciary Chairman Goodlatte. 
Though Goodlatte appointed Sensenbrenner and Scott to co-
chair the over-criminalization task force, it became clear that he 
would not support the SAFE Justice Act, at least not outright, 
when Representative Goodlatte and Ranking Member John 
Conyers introduced the Sentencing Reform Act of 2015 in 
October. While the two pieces of legislation are not directly 
competing nor mutually exclusive, they will certainly be forced 
to jockey for position as the centerpiece of bipartisan criminal 
justice reform in the House, with Chairman Goodlatte’s bill 
better positioned to take the lead. In introducing the Sentencing 
Reform Act, which is intended to serve as a companion to the 
Senate’s Sentencing Reform and Corrections Act of 2015, 
Chairman Goodlatte framed the importance and novelty of the 
bill’s bipartisanship, remarking, “we don’t always agree on 
everything, but we do agree that criminal justice reform is not a 
liberal or conservative issue; it’s an American issue,” (Jessen, 
2015).  
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Outside of Congress, increased public attention, spending, and 
issue framing for the 2016 Presidential Election will prove to be 
a complicated obstacle to passage of this and any criminal justice 
reform bill. While the conversation has become more nuanced 
and the political weight of social justice arguments has increased, 
tough on crime slogans and sound bites still hold significant 
political weight with median American voters. With every public 
demonstration regarding an act of police violence, there have 
been opposing declarations of a need for increased law and 
order. As with all crime data, it is difficult to precisely say in the 
moment how trends are moving, but the presentation of an idea 
of a resurgence in crime (“the Ferguson Effect”) may make 
some candidates and Congressmen hesitant to move forward 
aggressively on criminal justice reform (Garofalo, 2015). 
 
 
IV. Lessons And Recommendations 
 
The success of the SAFE Justice Act will largely depend on the 
ability of its interest group supporters and House sponsors to 
distinguish it from the Sentencing Reform Act and quantify the 
value of a comprehensive bill over a sentencing specific bill. 
Should it be successful, it will most likely be in a future iteration 
after the 2016 election. While a new president for whom 
criminal justice reform is a central policy goal would be the ideal 
outcome for this piece of legislation, it could fit within the goals 
of any president, whether as a show of good faith to civil rights 
and social justice efforts, a cost-saving and government 
administration reduction, or an urban renewal effort.  
 
The renewed bipartisan discussion of criminal justice reform has 
brought the 1994 Crime Bill back into public debate. However, 
while its outcomes are increasingly analyzed and evaluated, the 
change in perspective over the last 20 years means that many of 
the policy advocates of the present day do not fully understand 
the era and social pressures that inspired the 1994 Crime Act 
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and have very different impressions and views of the members 
of Congress who shaped it. The bipartisan consensus flip-flop 
surrounding criminal justice reform not only offers insight into a 
unique policy arena but also into the future and hopes for 
Congressional bipartisanship.  
 
Both the 1994 Crime Bill and the SAFE Justice Act provide 
evidence of the perhaps obvious claim that those hoping to 
predict bipartisan legislative efforts at the Congressional level 
should look first to identify bipartisan efforts on the state level. 
Out of both efficiency and innovation concerns, state laws and 
policy will continue to provide scalable new ideas for members 
of Congress. These partnerships provide opportunities for 
coalition building among members of Congress as well as 
reducing the legislative drafting workload for Congress. At the 
same time, Congressional efforts to scale state policy to the 
federal level in a bipartisan way should embrace the 
contemporary emphasis on evidence-based policy and improve 
upon state legislation based on outcomes. A 1977 Report of the 
effects of the New York Rockefeller Drug Laws found no 
impact on the availability of street drugs nor on the rate of 
related crimes committed by drug users, such as assault and 
robbery, and yet the 1994 Crime Bill followed in those laws 
precedent (Wilson, 1983).   
 
The 1994 Crime Bill and the SAFE Justice Act, while seemingly 
striving toward similar goals of bipartisanship, diverge most 
significantly on leadership. While the SAFE Justice Act fits 
within the framework of President Obama’s broader ideology 
and rhetorical support of criminal justice reform, the bill itself 
has yet to be pinned specifically as the “Obama Crime Bill.” 
This sense of Congressional autonomy allows more room for 
Republicans to support the bill without fear of being cast within 
the more conservative end of their own party as supporting or 
pandering to the President. Additionally, Representative Scott’s 
long term investment in this particular issue and Representative 
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Sensenbrenner’s history of bipartisanship provide legitimacy to 
the bill and help to avoid any sense of opportunistic capitalizing 
on a much publicized policy issue. Carefully selecting 
Congressional leadership and sponsorship for bills while 
creating Congressional autonomy from the President will be key 
to future bipartisan legislation on other issues as national politics 
continue to be more partisan.  
 
Further, in increased partisan politics, bipartisanship will no 
longer be viably reached through a single or unified issue frame. 
In the 1994 Crime Bill, tough on crime rhetoric and moral 
outrage with the War on Crime largely dominated and outlined 
the crime policy consensus. However, with the SAFE Justice 
Act and contemporary criminal justice reforms, Democrats have 
used predominantly social justice lenses to frame the issue, while 
Republicans use anything from fiscal, libertarian, or religious 
lenses to rally support (Baker, 2015). With increasing 
partisanship in the nation and Congress and the realignment of 
party politics, the multiple frames approach to reaching 
bipartisan consensus will have to be the main strategy going 
forward.  
 
Finally, the SAFE Justice Act, and future bipartisan efforts 
across policy arenas can benefit from lessons learned of the 
1994 Crime Bill in terms of how bipartisan votes were eventually 
gained. Many more Republicans, on principle, supported the 
content of the 1994 Crime Bill. However, as was alluded to 
regarding autonomy from the President, the Crime Bill was 
directly tied to President Clinton and Congressional Republicans 
did not want to be perceived as handing a victory to the 
Democrats by voting for the bill. After the 1994 Crime Bill was 
passed, Senator John Kerry noted that, “The Republicans are 
terrified that Democrats will somehow get credit for being tough 
on crime. Their whole opposition over the past two weeks has 
been based on a political strategy of trying to win back an issue 
they had long considered to be their own,” (Hess, 1994). At the 
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same time, long-term Democratic majorities in Congress meant 
that Republicans were simultaneously vying for a seat at the 
table and to be able to assert productive, rather than obstructive 
influence. By productively negotiating across the aisle, President 
Clinton and the Congressional Democratic leadership combined 
one Republican insecurity with another, bargaining for the bill’s 
passage with reasonable concessions on spending and allowing 
Congressional Republicans to have a smaller scale success upon 
which to report back.  
 
In many ways, the generational change in tone surrounding 
criminal justice policy as described is not unique. It indeed 
reflects the cyclical nature of public opinion and changing policy 
consensus reflected across American history in a variety of 
policy arenas. However, in circumstances where policy progress 
is constrained by political and partisan gridlock, lessons from 
policy history provide insight into the levers needed to push 
these conversations and cycles forward. The forms of strategic 
negotiating, shared credit, and diverse issue framing approaches 
central to both the 1994 Crime Bill and the SAFE Justice Act 
will be essential to other hopes of Congressional bipartisan 
legislation going forward. n 
 
Carly Spraggins is an MPP candidate at the University of Virginia’s 
Frank Batten School of Leadership and Public Policy. She also graduated 
from the University of Virginia’s College of Arts & Sciences in May 2015 
with a BA in Government and Media Studies.  
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Explaining Differences in the Canadian and 
American Response to the Syrian Refugee 
Crisis 
 
Melissa Carlier 
 
I. Introduction  
 
In the wake of the Paris terrorist attacks on November 13, 2015, 
accepting Syrian refugees has become a major security concern 
for many Western democracies. Responses have varied from 
France’s plan to continue bringing in 30,000 refugees over the 
next two years, to the United States’ congressional ban on 
relocating Syrian refugees until there is assurance of no security 
threat (Tharoor, 2015a; Walsh et al., 2015). Europe has been 
more committed to welcoming Syrian refugees in part because 
of its geographic proximity to Syria. Canada and the United 
States, being in North America, are further removed from the 
immediate crisis of Syrian refugee migration, but both countries 
are home to significant immigrant and refugee populations. The 
commitment of both countries to accepting immigrants and 
refugees more broadly may explain why both governments have 
discussed welcoming Syrian refugees for humanitarian reasons. 
 
Despite having a similar tradition of welcoming immigrants and 
refugees, the Canadian and U.S. responses to the Syrian refugee 
crisis have been significantly different. In the aftermath of Paris, 
Canada agreed to take in 25,000 more refugees by February 
2016, while the U.S. House of Representatives put a ban on 
Obama’s plan to resettle 10,000 refugees (Guly, 2015). This 
difference is puzzling given the cultural similarities between the 
two countries. The central question I seek to answer in this 
paper is: What factors explain the difference in public opinion, 
conservative political positions, and legislation in Canada and 
the United States regarding the admission of Syrian refugees?  



Virginia Policy Review 57 

	
 
Some potential factors leading to different responses in Canada 
and the United States toward Syrian refugees include the 
presence or absence of multicultural policy, degrees of 
Islamophobia, the number of terrorist attacks since 2001, and 
political differences. Out of these variables, multicultural policy, 
incidences of terrorism, and political differences appear to be 
the most salient factors. The degree of Islamophobia is similar in 
both Canada and the United States. However, Canada has had a 
stronger legacy of multicultural policies and has experienced 
fewer terrorist attacks than the United States, which may have 
led it to have a more welcoming stance towards Syrian refugees. 
In addition, Canada’s political system and electoral politics have 
given greater political feasibility to resettling Syrian refugees. The 
U.S. presidential system and polarization of electoral politics 
have made it less politically feasible to approve resettling Syrian 
refugees.  
 
 
II. Background: Syrian Refugee Crisis  
 
Since civil war began in Syria in 2011, more than 250,000 Syrians 
have died in their homeland. More than 4 million people have 
fled the violence in Syria, and an additional 7.6 million people 
have been displaced from their homes within the country. The 
war in Syria originally started as conflict between President 
Assad’s regime and rebel groups. However, as the war 
progressed, it turned into a broader, multinational sectarian war 
between the Sunni Muslim majority and the politically powerful 
Shiite minority. Additionally, the Islamic State has taken over 
large portions of Syrian territory during its rise to power and has 
added to the terror in the region. The civil unrest and division 
amongst opposition groups has made it unlikely that the war will 
cease anytime soon. The situation in Syria is a humanitarian 
crisis with millions of displaced refugees, demanding action 
from world leaders and states (BBC News, 2015). 
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III. Factors that drive policy differences   
 
i. Multiculturalism  
 
a. The legacy of multiculturalism 

 
One factor driving the differences in the United States and 
Canada on the Syrian refugee crisis stems from varying 
acceptance of multiculturalism in each country. Multiculturalism 
can be understood as a demographic characteristic, a political 
philosophy, or as public policy (Bloemraad, 2011). As a 
demographic characteristic, multiculturalism describes cultural 
and ethnic diversity within a country. As a political philosophy, 
it is “centered on recognizing, accommodating, and supporting 
cultural pluralism” (Bloemraad, 2011). Multicultural public 
policy is the implementation of multiculturalism as a political 
philosophy in the policy realms of citizenship, education, and 
other areas that protect the equal status of minorities in all 
arenas of life. As a factor driving varied responses to the Syrian 
refugee crisis, differences in multicultural policies toward 
immigrants are particularly relevant.  
 
Keith Banting and Will Kymlicka, professors at Queens 
University, have created a multiculturalism policy index that 
measures the existence of multicultural policies (MCP) in 21 
Western democracies in 1980, 2000, and 2010 toward three 
types of minority groups: immigrants, historical national 
minorities, and indigenous peoples (Multicultural Policy Index, 
n.d.). For assessing MCP towards immigrants, Banting and 
Kymlicka measure eight factors: 1) constitutional, legislative, or 
parliamentary affirmation of multiculturalism, 2) adoption of 
multiculturalism in school curriculum, 3) inclusion of ethnic 
representation or sensitivity in the mandate of public media or 
media licensing, 4) exemptions from dress codes, 5) allowing of 
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dual citizenship, 6) funding of ethnic group organizations or 
activities, 7) funding of bilingual education or mother-tongue 
instruction, and 8) affirmative action for disadvantaged 
immigrant groups. 
 
While both the United States and Canada have large immigrant 
populations, their MCPs focused on immigrants are markedly 
different. For each indicator, a score of 0 means “no”, 0.5 means 
“limited”, and 1 means “yes.” Comparing scores for the United 
States and Canada, the United States scored a 3/8 in 2000 and 
2010, while Canada scored a 7.5/8 for both years. The only 
indicator where the United States scored on par with Canada is 
affirmative action, whereas the indicators where the United 
States scored the worst were affirmation of multiculturalism, 
exemptions from dress codes, and funding of ethnic groups. In 
both 2000 and 2010, Canada scored “yes” for all indicators 
except for bilingual education. In light of this data, Canada has a 
much stronger legacy of MCPs than the United States. Since 
1971, Canada has supported a constitutional policy of 
multiculturalism (Government of Canada, n.d.). Canadian 
citizens also value multiculturalism — in 2015, 54% of 
Canadians reported that multiculturalism was an important 
symbol of Canadian identity (The Environics Institute, 2015). 
The United States does not have an explicit policy of 
multiculturalism in its constitution or in other legislation. 
However, it does allow for dual citizenship (U.S. Department of 
State, n.d.). According to Banting and Kymlicka, the United 
States has a limited degree of multicultural education policies 
and a limited degree of ethnic representation in public media 
(Multiculturalism Policy Index, n.d.). On the whole, Canada has 
developed more multicultural policies towards immigrants.  
 
b. Is Multiculturalism Effective in Integrating Immigrants? 
 
Scholars have debated whether MCPs effectively integrate 
minorities and immigrants into society while protecting their 
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equal cultural rights. Multiculturalism has largely been viewed as 
ineffective in Europe, as German Chancellor Angela Merkel 
famously stated that multiculturalism has “utterly failed” (BBC 
News, 2010). Kenan Malik, a multicultural theorist, argues that 
multiculturalism in Europe has failed because it grouped people 
into inaccurate ethnic and cultural boxes in an attempt to 
control diversity (Malik, 2015). These policies, rather than 
healing divisions, have created further tensions between 
minority and majority groups. Specifically towards Muslim 
communities, Malik argues that European governments have 
failed to recognize the inherent diversity within Muslim 
immigrant populations, with varying ethnicities, nationalities, 
and degrees of religiosity. Framing Muslims as one collective 
group could easily lead to overgeneralizations or misconceptions 
of the individual members.  
 
Malik proposes that an effective policy would merge 
multiculturalism’s embrace of actual diversity without creating 
artificial groups with assimilationism’s emphasis on equal 
treatment of all individuals as citizens. From Malik’s assessment, 
it is evident that multiculturalism has failed to truly assess and 
protect the diversity of its citizens. However, Malik does not 
conclude that multiculturalism in all forms is harmful. 
 
Other scholars have demonstrated that countries with 
comprehensive MCPs are more successful in integrating 
immigrants into their society. Irene Bloemraad, a policy analyst 
at Migration Policy Institute, shows that a greater percentage of 
immigrants became citizens within 10 years in countries with 
more multicultural policies between 1980-2010 (Bloemraad, 
2011). Will Kymlicka, professor at Queens University, argues 
that multiculturalism can be an effective policy to integrate 
immigrants, conditional on several factors. Countries that view 
immigrants as a geopolitical security issue are unlikely to 
implement comprehensive and effective MCPs. Furthermore, 
countries who think they do not have control of their borders, 
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and countries that received a primarily homogeneous 
immigration population, are more likely to see immigrants as a 
threat and will not have effective implementation of MCPs. 
Canada has relatively low threat to its borders, and no single 
immigrant group forms more than 15% of the total immigrant 
intake (Kymlicka, 2012). In contrast, Europe receives a 
predominant immigrant intake from North Africa and Syria. 
Likewise, 50% of U.S. immigrants come from Mexico. The 
heterogeneity of the immigrant pool in Canada is a key factor in 
promoting better implementation of MCPs. 
 
Comparing immigrants in Canada with immigrants in the United 
States, Canadian immigrants are more likely to become citizens, 
participate in politics, be elected to office, and have better 
educational outcomes (Kymlicka, 2012). While immigrants of 
high skill succeed in both the United States and Canada, they are 
more quickly integrated into Canada as citizens. This difference 
between citizenship rates in the United States and Canada is 
even greater amongst low-skill immigrants (Kymlicka, 2012). 
 
Canada’s implementation of multiculturalism likely drives the 
quick integration of immigrants as citizens and active political 
members. Its explicit policy of multiculturalism encourages 
immigration as an important contributor to society. In contrast, 
the U.S. public is generally more skeptical of immigrants as a net 
contributor to society (Krogstad, 2015).  
 
c. Impact of Multiculturalism on Views of Immigrants and 
Refugees  
 
There are significant differences between Canadian and 
American public opinion on immigrants and refugees. In a 
survey published by the Environics Institute in Spring 2015, a 
majority of Canadians (57%) disagreed with the statement that 
there was too much immigration into Canada, and 82% agreed 
that immigration has a positive effect on Canada’s economy. 
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However, Canadians’ views on refugees are not as strongly 
supportive. According to the same Environics survey, 47% of 
Canadians agree with the statement that “most people claiming 
to be refugees are not real refugees,” and only 37% disagree with 
the statement. However, the Environics Institute has noticed a 
decline in agreement with that statement since 2012, and that 
more Conservative Party supporters are beginning to disagree 
with that statement. For political refugees who would not 
normally qualify for immigration, about 50% of Canadians 
oppose their resettlement in Canada, while only 40% favor their 
resettlement in Canada.  
 
In America, views on immigration are overall more cautious 
than in Canada. According to a Pew Research Center poll 
conducted in 2015, about 51% of Americans think that 
immigrants strengthen the economy through hard work and 
talents (Pew Research Center, 2015b). This is a 31-point 
difference from the 82% of Canadians that view immigrants as 
having a positive effect on the economy. On views of levels of 
immigration, 49% of Americans think that immigration should 
be decreased and 34% of Americans think that legal immigration 
should be kept at current levels (Krogstad, 2015). From this 
data, we can conclude that nearly half of Americans think there 
is too much immigration to the United States, which is in 
contrast to the 57% of Canadians who do not think there is too 
much immigration in Canada. Additionally, American views of 
immigrants are largely split along party lines, with Republicans 
having more negative views of immigrants and Democrats 
having more positive views of immigrants. Most Republicans 
(67%) think that immigration to the United States should be 
decreased while only 33% of Democrats think that immigration 
should be decreased (Krogstad, 2015). Based on the more 
negative sentiment towards immigrants in America, it is 
reasonable to predict that Americans would have more cautious 
views towards accepting refugees into the country. Over the past 
century, a majority of Americans have opposed resettlements of 
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Jews, Hungarians, Vietnamese, and Cubans in response to 
political crises. This trend has only been reversed in the United 
States response to resettle hundreds of Albanian refugees in 
1999 (Desilver, 2013). 
 
In the current Syrian refugee crisis, Canadians and Americans 
are both cautious towards resettling refugees; however, on the 
whole, Canadians are more open to the idea of bringing in 
refugees. In response to the U.S. government’s decision to 
accept more Syrian refugees earlier this year, about 51% of 
Americans approved and 41% disapproved (Pew Research 
Center, 2015a). Public support for the government’s decision 
was reversed in the aftermath of the Paris attacks, with 53% of 
Americans now opposing continuing President Obama’s plan to 
resettle 10,000 Syrian refugees, and only 28% supporting 
Obama’s original plan (Talev, 2015). After the Paris attacks, 54% 
of Canadians opposed Trudeau’s initial plan to bring in 25,000 
refugees by Jan. 1, 2016, but 42% moderately or strongly 
supported the original plan. Among the majority of those who 
opposed the plan, the majority (53%) cited too-short timelines 
to ensure necessary security checks as their reason for 
disagreement (Donnelly, 2015). Only 29% of those opposed to 
Trudeau’s plan thought that Canada should not take in any 
Syrian refugees. Given this data, the majority of Canadians are 
open to resettling refugees as long as proper security screening 
measures are followed. Based on the majority opposition to 
Obama’s plan to resettle 10,000 refugees, more Americans 
question whether the United States should accept any Syrian 
refugees at all.  
 
In light of the differences in Canadian and American public 
opinion on immigrants and refugees, it is likely that Canada’s 
stronger multicultural policies have led its citizens to have more 
positive and trusting views of immigrants and refugees. 
Canadians’ overall higher openness to resettling Syrian refugees 
suggests that its multicultural tradition has given its people a 
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greater sense of duty to aid in resettling Syrian refugees.  
 
ii. Degree of Islamophobia  
 
Degree of Islamophobia, or prejudice against Islam or Muslims, 
is another relevant factor in evaluating the responses to the 
Syrian refugee crisis, as the majority of Syrian refugees are 
Muslim ("Defining Islamophobia", n.d.; Kiely et al., 2015). 
Common defenses to delaying or banning Syrian refugee 
resettlement have to do with fears of Islamic extremists slipping 
through the refugee vetting process since ISIS began to occupy 
large portions of Syria (BBC News, 2015). This fear has 
increased after the Paris attacks in part because a Syrian passport 
was found near the body of one of the attackers, although 
authorities are almost certain the passport is a fake (Tharoor, 
2015b). 
 
However, contrary to what one might suspect, Islamophobic 
sentiment is similar in the United States and Canada. Research 
suggests that while Canadians have overall positive views of 
Muslims, anti-Muslim sentiment has increased in recent years. 
According to a poll conducted by the Trudeau foundation in 
2006, 75% of Canadians agreed that Muslims make a positive 
contribution to Canada and 49% of Canadians had a generally 
positive view of Islam (Trudeau Foundation, 2013). However, 
recent polls suggest that Islamophobia has increased in Canada. 
According to a poll conducted by Angus Reid, 46% of 
Canadians viewed Islam unfavorably in 2009, and that 
percentage increased to 54% in 2013. Additionally, the degree of 
Islamophobia varied in different regions of Canada, with 
Quebec being a notable region that has a more negative view of 
Muslims. In this same poll, 69% of Quebecers held an 
unfavorable opinion of Islam in 2013 (Geddes, 2013). According 
to a poll conducted in 2015, 51% of Canadians state that 
Muslims often face discrimination in Canada (The Environics 
Institute , 2015).  
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In 2010, Gallup showed that 43% of Americans harbored some 
degree of prejudice toward Muslims (Younis, 2015). However, a 
more recent poll in 2015 showed that 55% of Americans have a 
somewhat or very unfavorable view of Islam (Kaleem, 2015). 
This percentage is only 1 point higher than the percent of 
Canadians that had an unfavorable view of Islam in 2013. 
According to the Pew Research Center, Americans rate Muslims 
more unfavorably than other religious groups, and Republicans 
rate Muslims lower than Democrats do (Pew Research Center, 
2014). In the United States, unfavorable views of Muslims have 
increased about 20 percentage points from 2006 to 2013 
(Kurzman, 2014). Unfavorable views of Muslim-Americans have 
also increased over the same time period, but by less than 5 
percentage points. 
 
While there are some limitations to comparing anti-Islam and 
anti-Muslim sentiment across Canada and the United States by 
using different surveys, there are some trends apparent from the 
data. Negative perceptions of Islam and Muslims have increased 
in both Canada and the United States in recent years (2006 to 
the present). Both countries have a higher reported view of 
Muslims that are citizens of their country compared to Muslims 
as an entire group. However, given that anti-Muslim and anti-
Islam sentiment in the United States and Canada is quite similar, 
it is most likely not the cause for differing responses to the 
Syrian refugee crisis in the United States and Canada.  
 
iii. Incidence of Islamic Terrorism  
 
Rather than Islamophobia, a more likely factor in predicting 
different responses to the Syrian refugee crisis is the varying 
incidence of Islamic-motivated terrorism in the United States 
and Canada. The United States has seen more successful Islamic 
terrorist attacks than Canada. According to the Washington Free 
Beacon, there have been six successful Islamic terrorist attacks 
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in the United States since September 11, 2001, including the 
Boston Marathon bombings and the San Bernardino shooting 
(Gutowski, 2015; History.com, 2015; Los Angeles Times, 2015).  
The Washington Free Beacon counted any attacks motivated by 
radical Islam that resulted in at least one murder. Including the 
Islamic terrorist attacks in the United States from September 11 
to the San Bernardino shooting, 3,016 Americans have been 
killed. The injury toll from September 11 is still unknown, but in 
later Islamic terrorist attacks on US soil to the present, 290 
Americans have been injured (CNN Library, 2015; Gutowski, 
2015).  
 
In contrast, Canada has not seen many successful Islamic 
terrorist attacks. Since September 11, Canada has had two 
recorded Islamic terrorist attacks, occurring within a few days of 
each other. On October 20, 2014, Martin Ahmed Rouleau hit 
three Canadian Forces members with his car, killing one (Bell, 
2014), and on October 22, 2014, Zehaf-Bibeau shot and killed 
Cpl. Nathan Cirillo (Tucker, 2014). While Canada has seen other 
terrorist attacks since 2001, those acts were not motivated by 
Islam (QMI Agency, 2014). The death toll in Canada due to 
Islamic extremism from September 11th to the present pales in 
comparison to the U.S. death toll.  
 
As a result of the greater incidence of Islamic terrorism in the 
United States, there is likely greater fear amongst the 
government and citizens of future terrorist attacks. The U.S. 
government devotes more of its budget to counterterrorism 
than Canada. Every year, the United States spends $16.6 billion 
on counterterrorism, and it has spent $500 billion on 
counterterrorism efforts between 2001 and 2013 (Desilver, 
2015). Meanwhile, Canada has allocated just $650 million 
(Canadian dollars) to counterterrorism efforts for the next fiscal 
year, which is about $468 million (U.S. dollars) (Wingrove, 
2015). Because of the greater perceived threat of Islamic 
terrorism in the United States, both politicians and citizens are 
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more cautious about potential threats from ISIS and other 
Islamic extremists. This may explain why more Americans are 
concerned about ISIS operatives infiltrating the refugee system, 
posing as Syrian refugees.  
 
However, it is debatable whether this fear is valid. Syrian 
refugees go through a thorough vetting process to enter the 
United States that can take between one and half to two years, 
and it is more likely for a terrorist to enter the United States on a 
travel visa than by posing as a refugee (Diamond, 2015). Thus, it 
is likely that the United States’ greater incidence of Islamic 
terrorism, combined with the public’s lack of knowledge about 
the refugee vetting process, is driving opposition to resettling 
Syrian refugees. Canada does not have nearly as many incidences 
of terrorist attacks, and as a result, does not have as much of a 
fear that terrorists will infiltrate the refugee vetting process.  
 
iv. Political Differences in the United States and Canada  
 
Political differences are perhaps the most salient factor in 
influencing differences in legislative outcomes and conservative 
opinions in the United States and Canada on Syrian refugees. 
The United States and Canada have different party systems and 
major political parties that influence legislation. Canada has a 
multiparty system with three major political parties: the Liberal 
Party, the Conservative Party, and the New Democratic Party 
(Scotto et al, 2004; Canadian Action Party, 2014). The United 
States has a two-party system and two major political parties, the 
Republican Party and the Democratic Party. Since Canada has 
two major left of center political parties, this influences the 
legislature to have a left of center majority, while in the U.S. 
Congress, it is more feasible to elect a conservative majority. 
Additionally, while Canada has a parliamentary system, the 
United States has a presidential system (Parliament of Canada, 
n.d). Traditionally, parliamentary systems allow for greater 
alignment between the executive and the legislature while 
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presidential systems lead to conflict between the two 
(Mainwaring, 1990). These political structural differences play a 
large role in the different responses of the United States and 
Canadian government to the Syrian refugee crisis.  
 
a. Official Conservative Party Stances Before Paris 
 
Canada’s Conservative Party has an overall more open stance 
toward refugees in comparison to the U.S. Republican Party. On 
October 2015, Canada shifted from a Conservative-led 
government to a Liberal-led government (The Guardian, 2015). 
Before the transition, the Conservative-led government 
announced that it aimed to resettle 10,000 Syrian refugees over 
the next year (CBC News, 2015).  However, earlier in June 2015, 
former Canadian Prime Minister and Conservative Leader 
Steven Harper ordered an audit of the Syrian refugee screening 
process for security reasons. The processing of Syrian refugee 
cases resumed after no findings of security concerns (Blatchford, 
Andy & Stephanie Levitz, 2015). In the 2015 election, Prime 
Minister Harper still supported a policy of resettling 10,000 
Syrian and Iraqi refugees over the next four years (The Globe 
and Mail).  

 
To contrast with Canada, the U.S. Republican Party has not 
supported any plan for resettlement of Syrian refugees over the 
next year. When Obama announced his plan on September 10, 
2015 to resettle 10,000 Syrian refugees over the next year, 
Republicans criticized the plan for potentially allowing ISIS 
operatives to infiltrate the refugee vetting system (Koran et al., 
2015). Many Republicans have argued that the Syrian refugee 
crisis is a result of Obama’s failed military policy in Syria, and 
they would prefer to take a military approach rather than resettle 
Syrian refugees (Harris et al., 2015). From these different stances 
on the Syrian refugee crisis, it is clear that the Conservative Party 
of Canada has been more open to the idea of accepting Syrian 
refugees than the U.S. Republican Party before the Paris attacks. 
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b. Political Reaction to the Paris Attacks  
 
While the recent Paris terrorist attacks on November 13, 2015 
have given both the United States and Canada pause about 
resettling Syrian refugees, Canadian Liberals and Conservatives 
have still remained more open to resettling refugees. In light of 
the Paris attacks, Canadian Prime Minister Trudeau set back his 
original plan to resettle 25,000 refugees by December 31, 2015 
to instead settle 10,000 refugees by December, and then an 
additional 15,000 by March 2016 (Mas et al., 2015). The 
Conservative Party of Canada applauded Trudeau’s action to 
safeguard Canada’s national security and took credit for its initial 
action to help resettle Syrian refugees earlier in 2015. In contrast, 
the GOP response after the Paris attacks has been strongly 
against Obama’s plan to resettle refugees. On November 19, the 
U.S. House passed a ban on Obama’s plan to resettle 10,000 
refugees over the next fiscal year (Walsh et al., 2015). Over half 
of the U.S. state governors have voiced that they would refuse 
to settle any Syrian refugees (Fantz et al., 2015). These 
differences in legislative trajectories are in part because of the 
U.S. presidential system, which has led to partisan stalemate 
between a Republican-majority Congress and Democratic 
President Obama. In contrast, Canada’s parliamentary system 
has allowed for Prime Minister Trudeau to pursue faster 
resettlement of Syrian refugees than the Conservative Party’s 
proposed timeline of 10,000 refugees over the next fiscal year.  
 
c. Differences in Electoral Politics  
 
Both before and after the Paris attacks, conservative U.S. 
presidential candidates and Canadian prime minister candidates 
have framed the Syrian refugee crisis differently to appeal to 
their political bases. In the United States, there was a noticeable 
shift after the Paris attacks as the Republican Party became more 
opposed to accepting refugees. In Canada, the Conservative 
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Party was in support of resettling Syrian refugees both before 
and after the Paris attacks; however, it was in favor of slowing 
Trudeau’s initial plan to bring in 25,000 refugees by December 
2015 (Mas et al., 2015). These different responses largely have to 
do with the different policy platforms of the Conservative Party 
of Canada and the U.S. Republican Party on the Syrian refugee 
crisis as well as their different framing of the crisis to appeal to 
their political bases.  
 
Before the Paris attacks, the stance among U.S. 2016 Republican 
presidential candidates was somewhat ambiguous. Some 
Republican candidates were unsure of their stance on admitting 
refugees, and some were open to accepting Syrian refugees, such 
as Lindsey Graham and Marco Rubio (Condon, 2015). 
However, after the Paris attacks, Rubio reversed his support for 
resettling refugees, and Graham called for a “timeout” on 
accepting new Syrian refugees (Siddiqui, 2015; Carney, 2015). 
The waffling of these two candidates on the issue of Syrian 
refugees indicates that both presidential campaign politics and 
the Paris terrorist attacks have pressured Republican candidates 
to take a formal stance against Syrian refugees. Meanwhile, 65% 
of Democrats support increasing the number of refugees 
resettled in the United States, and Democrat presidential 
candidates have expressed support for resettlement of Syrian 
refugees after Paris (Kopicki et al., 2015; Fraser-Chanpong, 
2015).  
 
The difference in Republican and Democrat responses 
demonstrate that the Syrian refugee crisis has become a 
polarized issue in U.S. politics. Furthermore, in the wake of 
Paris, some U.S. Republican presidential candidates have 
sensationalized the issue by making disparaging statements 
about refugees. For example, candidate Ben Carson likened 
banning Syrian refugees to parents protecting their children 
from “rabid dogs,” while Donald Trump has stated that if he 
became president, he would kick all Syrian refugees out of the 
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country (Scott, 2015; Johnson, 2015). While these comments 
have received criticism from many in the United States, they are 
indicative of appealing to a conservative base that is fearful of 
resettling Syrian refugees.  
 
The Conservative Party of Canada has refrained from referring 
to refugees in a denigrating manner both before and after Paris. 
This is in part due to greater consensus among Canadian 
Conservatives and the Canadian public that the government 
should assist in resettling Syrian refugees. According to an Ekos 
poll released in September 2015, 54% of Conservatives believed 
that Canada was taking in the right number of Syrian refugees 
and only 34% thought Canada was taking in too many (Ekos 
Politics, 2015). There seems to a belief among Canadian 
Conservative Party members that resettling Syrian refugees is the 
proper humanitarian response, even if they advocate resettling 
fewer refugees than the Liberal Party and New Democratic 
Party. 
 
Additionally, the photo of Aylan Kurdi, the three-year-old Syrian 
boy who washed up on Turkey’s shore, generated a much 
greater call among the Canadian public to increase its response 
in resettling Syrian refugees (Fitz-Morris, 2015; CJPME, 2015). 
This domestic reaction to Aylan Kurdi put pressure on the 
Conservative Party of Canada to reaffirm its commitment to 
resettling Syrian refugees in the October 2015 federal election. 
Even the radical right-wing Bloc Quebecois Party stated that it 
would support the acceptance of 10,000 refugees in reaction to 
the Aylan Kurdi photo (CJPME, 2015).  Former Conservative 
Prime Minister Steven Harper stated that he would continue to 
settle Syrian refugees if reelected to try to capture swing voters 
(Fitz-Morris, 2015). Because two of Canada’s major political 
parties are left of center, it would make sense for Harper to 
frame the issue of Syrian refugees in a manner that would appeal 
to center and center-left voters. It seems that a combination of 
the political left leaning in Canada and the domestic reaction to 
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the Aylan Kurdi photo led candidates to frame the issue of the 
Syrian refugee crisis differently than in the United States, where 
the conservative base was more concerned about security 
concerns surrounding Syrian refugee resettlement.  
 
In summary, the difference in political systems, political parties, 
and electoral politics in the United States and Canada has led to 
different reactions from Conservative politicians. Canada’s left-
leaning multiparty system has shaped the government in Canada 
to be more accepting of Syrian refugees. Meanwhile, in the 
United States, the existence of a presidential system has led to a 
standoff between President Obama and Congress. Moreover, 
electoral politics surrounding the Syrian refugee crisis have 
played out differently in Canada than in the United States. In 
Canada, the public’s reaction to the Aylan Kurdi photo before 
Paris influenced the Conservative Party to reaffirm its 
commitment to resettling Syrian refugees in the October 2015 
election. Security concerns among Canadian Conservatives after 
Paris did not convince Liberal Prime Minister Trudeau to halt 
the acceptance of Syrian refugees. In the United States, however, 
both the Republican presidential candidates and Republican 
congressional representatives opposed Syrian refugee 
resettlement after the Paris attacks. The reaction from U.S. 
Republicans is likely a combination of partisan politics and also 
an effort to appeal to their political base that fears the potential 
consequences of resettling refugees.    
 
 
IV. Conclusion  
 
In conclusion, within the United States and Canada there are 
several factors that have influenced their different responses to 
the Syrian refugee crisis. The legacy of multiculturalism in 
Canada seems to have shaped its citizens to view both 
immigrants and refugees in a more positive light. The relative 
absence of MCPs in the United States has led it to be less 
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welcoming of immigrants and refugees. Since negative views 
toward Muslims in both Canada and the United States have 
risen in recent years, Islamophobia is not a factor driving the 
differences in the Canadian and U.S. responses. However, the 
greater incidence of Islamic terrorist attacks in the United States 
has made the country more fearful of future Islamic terrorism, 
and therefore more likely to view Syrian refugees as a security 
threat. Correspondingly, the infrequent occurrence of successful 
Islamic terrorist attacks in Canada has made it less likely to view 
Syrian refugees as a security threat.  
 
Lastly, differences in the political systems, political parties, and 
electoral politics in the United States and Canada have led to 
different legislative outcomes. The United States’ 2016 
presidential campaign has encouraged U.S. Republican 
candidates to oppose the resettlement of Syrian refugees to gain 
the support of their conservative base. Additionally, the U.S. 
presidential system has led to a political stalemate between 
President Obama and Congress. Meanwhile, Canada’s electoral 
politics and left of center political balance encouraged the 
Conservative Party to reaffirm its commitment to accepting 
Syrian refugees. Combined, these factors help to explain why, in 
public opinion, conservative opinions, and in legislation, Canada 
has had a more accepting response to resettling Syrian refugees, 
while the United States has been more resistant to resettling 
Syrian refugees. 
 
For U.S. policymakers seeking to change the political climate 
surrounding Syrian refugees, it should be noted that 
implementing multicultural policies could be a key determinant 
to changing public opinion on resettling refugees. Canada’s long 
history of adopting such policies seems to have contributed to 
greater political and public support of resettling Syrian refugees. 
However, further research should be done to determine the 
strength of MCPs as a causal factor in promoting greater 
acceptance of refugees, and also what types of MCPs are 
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particularly effective in changing public opinion toward refugees 
and immigrants. n 
 
Melissa Carlier is an MPP candidate at the University of Virginia’s 
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Such Sweet Sorrow: Policy and Policymaking 
in the Sugar Market  
 
Karl T. Muth and Katheryn R. DeVelvis 1 
 
I. Introduction 
 
Price supports, sometimes referred to in the economic literature 
as price floors, are hardly a new concept. From valuable oils in 
Egypt to certain fabrics in ancient Japan, governments have 
attempted to control the price of commodities or goods, while 
allowing for moderate upside volatility, for at least two thousand 
years. As early as the 1500s, Dutch merchants urged their 
government to institute the first modern import-export controls 
combined with price floors to stabilize wild swings in the price 
of staple commodities. By the 1600s, Protestant trading cartels 
in the Free State of Saxony and in Upper Bavaria urged similar 
policy changes (Berman, 2006). 
 
By the time Adam Smith was born, 2  the two primary 
mechanisms for modern price supports had emerged in Europe. 
Under the first mechanism, the government announced a plan 
to purchase a certain amount of a good in order to manufacture 
a scarcity of that good, driving the market price of the good to 
the desired price. Under the second mechanism, an ex-post price 
correction, the government paid farmers the difference between 
the price at which farmers actually sold and the desired price 
(Miranda & Helmberger, 1988; Gardner, 1987). 
																																																								
1 The views and opinions expressed in this piece belong to the authors only and do not 
represent the views of employers, clients, or institutions with which the authors may be, 
or may have been, affiliated. This Article is loosely based upon earlier research by the 
same authors. Thanks to the editorial staff of Virginia Policy Review. Thanks also to 
Lauren Leatherby at Harvard and to colleagues and peers at Stanford Law School, the 
Brookings Institution, the Grantham Institute, and the University of Chicago for 
insightful comments on this work and on preliminary drafts. Thanks to Northwestern 
for its support of interdisciplinary policy research. 
2 1723 
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It is from the first mechanism, in concert with production and 
import controls, that America’s modern sugar price support 
structure evolved. This report will describe the history, law, and 
economics of America’s sugar policies and conclude with a 
series of assessments of potential law and policy improvements 
available to legislators. 
 
 
II. The History 
 
The concept of estuarial agriculture requiring3 subsidies is an 
ancient one. Swampland productivity concerns were historically 
addressed by subsidies on land purchases, as with lowland areas 
in ancient Rome. In Caribbean and southeast Asian contexts, 
where subsidies are rare, production oscillates with commodity 
prices, with estuary areas often being unattended to for seasons 
at a time, during which the areas are subject to erosion, 
diminished shoreline soil quality, and brine intrusion.4 
 
In the United States, the antebellum south was a fertile 
environment for experimentation with agricultural subsidies, as 
the federal government attempted to manage agricultural output 
during westward and southern expansion. As one might expect, 
higher-profit commodities less subject to spoliation — like 
tobacco and cotton in the south — were popular. This left 
higher-risk, but lower-profit commodities like sugar at risk for 
underproduction. While sugar was frequently imported early in 
American history, Congress saw the domestic sugar supply as a 
strategic consideration after the end of the Franco-American 
Alliance and it played a critical role during the Buchanan 
administration, due at least in part to the Panic of 1857. 

																																																								
3 Often, these requirements are advocated for seemingly independent of any actual need 
for subsidy, if one defines such a need as the clearing price of the commodity being 
lower than its production cost. 
4 Referred to in the older aquaculture literature as saltwater intrusion. 
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The Panic of 1857 stemmed from a credit crisis combined with a 
trade imbalance. Banks had lent enormous amounts to 
speculators to buy land, including farmland; in the west, default 
rates for some regional banks were above 30% of total portfolio 
value. A growing trade imbalance with France and the 
Territoires Français Caraïbes 5  led to increasing prices for 
European luxury goods. Americans had grown accustomed to 
consuming European exports during a domestic economic 
boom contemporary with declining European economic 
conditions and high European interest rates. The Buchanan 
Administration, under pressure from Congress, considered a 
series of measures, leading to the first formal proposals for 
modern American price supports, with some proposals being 
loosely tied to spurring the domestic production of 
commodities, including sugar.  
 
Between the Panic of 1857 and the end of World War I, a 
variety of support schemes were implemented on an 
experimental basis. Subsidized crops included corn, sugar, 
wheat, and other agricultural commodities, but other subsidies 
were also considered and temporarily implemented for non-
agricultural commodity production. The economic focus on 
Western expansion in the late nineteenth century diverted 
national attention away from the southeast and the sugar market 
as a policy issue. Sugar prices stayed low after 1862, with the 
market composition being a mix of Gulf coast production and 
Caribbean imports. 
 
The price of 200 pounds of sugar,6 as a percentage of estimated 
median household income, increased steadily during the 1920s, 

																																																								
5 French Caribbean Territories. 
6 A household’s estimated typical annual consumption at the time. Today, Americans 
consume 150 to 170 pounds of sugar per person (over 350 pounds per household), but 
much of it is processed sugar bought inside store-bought items or fast food and much of 
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with this rise accelerating dramatically from 1929 to 1932 while 
unemployment soared and median household income retreated.  
In the context of the Great Depression, the Agricultural 
Adjustment Act of 1933 attempted to stabilize the agricultural 
sector in the United States through enormously interventionist 
methods nearly unimaginable today. The provisions included 
paying farmers to not plant on a portion of their land to 
decrease total crop yield and to kill a portion of their livestock to 
stabilize meat prices. Taken in concert with the Agriculture 
Marketing Act of 1929 and other contemporary farm relief 
legislation, it is considered the keystone of the Hoover and 
Roosevelt administrations’ efforts to reinvigorate and repair the 
American agricultural sector. 
 
Many concepts and programs created during this period live on 
in recent farm bills, and industries from corn to dairy to 
soybeans have adjusted business practices, pricing assumptions, 
and statistical forecasts to include typical farm bill subsidies. In 
other words, the farm bill has become integral to how the 
American agricultural sector is managed and run (Agriculture 
Act of 2014). The current sugar price support program was 
introduced in the farm bill in 1981 and has been renewed or 
strengthened in every subsequent iteration of the legislation 
(Agriculture and Food Act of 1981).  
 
This program, at least in theory, supports producer concerns 
about downside pricing shocks while also addressing the public’s 
concerns about sugar availability. The program also 
contemplates the problem of shortages during periods of 
prevailing high world market prices. Finally, it takes into account 
the strategic role of sugar, first raised in the aftermath of the 
Cuban missile crisis and reiterated throughout the Cold War by 
various lawmakers and congressional committees. However, it 

																																																																																																										
it does not come from sugarcane (instead coming from high fructose corn syrup, 
processed beet sugars, or other sweetener sources). 
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addresses these concerns in a relatively inefficient way, 
ultimately leaving a financial burden on the taxpayer. 
 
The current sugar program is an unusual hybrid in terms of its 
design as a law and as a piece of public policy. The budgetary 
finance and economics are atypical. While the sugar program is 
enormously expensive, costing between $3 billion and $4 billion 
per year, it has no federal budget impact in most years (Beghin 
& Elobeid, 2013). This is because most — and in some years, all 
— of the cost of the program is directly passed along to 
consumers in the form of higher prices. It is one of the few 
programs in American history to impose such a large cost on the 
American consumer while having a negligible effect on the 
federal budget. In essence, it is a tax Americans pay weekly at 
the grocer rather than annually in April. 
 
In order to minimize the budget impact of the sugar program, 
the United States Department of Agriculture (USDA) must limit 
the number of pounds of sugar the federal budget buys at the 
floor price. In order to do this, the USDA intervenes as the 
refinery layer of the value chain and restricts how much sugar is 
refined in a given year. Because refined sugar7 is the primary 
kind of sugar used in American food production, this effectively 
limits supply. By intervening at the refining stage, the USDA 
ensures the elevated price permeates sugar-containing products 
at both wholesale and retail levels. The USDA’s target price is 
far enough above prevailing levels elsewhere in the world that 
major firms change recipes and use sugar substitutes to avoid 
the higher price.8 
 

																																																								
7 This is referred to as “processed sugar” in many agricultural economics and industrial 
agriculture books and papers. The two are essentially synonymous. 
8 Coca-Cola is one of hundreds of food and beverage firms that considers sweetener 
input prices in formulating its products. In some countries, Coca-Cola is sweetened with 
cane sugar.	Meanwhile, most Coca-Cola sold in the United States is sweetened with corn 
syrup.	
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Ironically, if the behavior exhibited by sugar producers under 
the American sugar program were instead exhibited by a group 
of producers of some other good, these actions would almost 
certainly be illegal. In other words, if a producer or group of 
producers of a good mandated a certain price be charged by 
downstream distributors of that good, this would be a violation 
of the Sherman Act.9 And, separately, if a group of producers 
with substantial market power colluded to constrain the supply 
of a good in order to increase its market price, this would also 
be a violation of the Sherman Act (United States v. Trenton Potteries 
Company, 1927).10 Yet the American sugar program creates all 
three undesirable effects of this otherwise-illegal behavior: it 
dictates the price of the good, constrains the production of the 
good, and enriches the producers of the good at a rate 
unjustified by otherwise-market prices. 
 
 
III. The Law 
 
Most American law students are familiar with the case of 
Wickard v. Filburn as a one-hour discussion on the interstate 
commerce clause and the expansion of federal regulators’ reach 
(Wickard v. Filburn, 1942). However, the specific circumstances 
of that case — and the case in the context of the economics of 
the American agricultural sector — are often overlooked in 
favor of a broad, and primarily philosophical, conversation 
about the commerce clause. Jackson, who did not graduate from 

																																																								
9 Note this, at least in the sugar context, holds true either under the per se rule in Dr. 
Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911) or under the more 
flexible rule of reason vertical price constraint rule introduced by Justice Kennedy in 
Leegin. Leegin Creative Leather Products Inc. v. PSKS, Inc., 551 U.S. 877 (2007) 
(Kennedy, J.). See, conversely, State Oil Co. v. Kahn, 522 U.S. 3 (1997) (as to controls on 
maximum prices, rather than minimum prices). 
10 See Justice Stone’s well-known opinion regarding unreasonable restraints of trade in 
United States v. Trenton Potteries Company. United States v. Trenton Potteries 
Company, 273 U.S. 392 (1927) (discussing collusion and price-fixing among two dozen 
manufacturers who together controlled more than 80% of production and distribution in 
their industry).	
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any law school, who grew up on a family farm in western New 
York, and who was known for opinions critical of federal 
overreach into the lives of citizens, wrote what is arguably the 
most important opinion of the last one hundred years as to the 
federal government’s ability to reach into the financial and 
mercantile lives of individual citizens (Gerhart, 1958). 
 
Many wonder how a man with this personal history and set of 
personal beliefs came to not only join in, but craft, the decision 
that would reshape the story of the American farm and the 
financial lives of the people invested in it (F. Frankfurter, Mr. 
Justice Jackson, 68 Harv. L. Rev. 938, 1955). Frankfurter once 
wrote that, “No man who ever sat on the Supreme Court, it 
seems to me, mirrored the man in him in his judicial work more 
completely than did Justice Jackson.” If so, Wickard is even 
more puzzling. Yet, it is critical to understand, as its allowances, 
latitudes, and permissions allow the American sugar program to 
operate as it does. 
 
Roscoe Filburn was a farmer near Dayton, Ohio who grew 
wheat as animal feed. No one contests Filburn owned the 
animals eating the wheat, the wheat plants themselves, and the 
soil from which the wheat sprang. Like all farmers at the time,11 
Filburn was subject to federal limits on wheat production. The 
government accused Filburn of having grown more wheat than 
was permissible under the federal limits and was fined over 
$100.12 Filburn did not contest that he exceeded the federally-
mandated limit on wheat production, but argued the excess 
production was permissible because it was only used to feed his 
animals and was never released into the economy. The 
government argued the limit applied to Filburn and prevailed. 
The concept that a miniscule act may permeate, or reverberate, 
through the larger economy became law through these words: 
																																																								
11 1941. 
12 $100 in 1941 would be $1,618.67 in 2015 dollars, the interim cumulative rate of 
inflation being 1,518.7%.	
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“That an activity is of local character 
may help in a doubtful case to 
determine whether Congress intended 
to reach it. ... But even if appellee's 
activity be local and though it may not 
be regarded as commerce, it may still, 
whatever its nature, be reached by 
Congress if it exerts a substantial 
economic effect on interstate 
commerce,” (Wickard v. Filburn, 1942, 
at 124). 
 

Wickard’s strongest link to today’s sugar market is the 
assumption that the regulation of interstate commerce includes 
the regulation of the prices at which that commerce is 
transacted. Also interesting is the scope of regulatory authority 
created by Justice Jackson’s opinion, which asserts even 
Filburn’s feeding of his own wheat to his animals satisfies a 
“substantial effect” test13 as to the American economy. 
 
Pricing control and enhanced regulatory authority paved the way 
for comprehensive regulation and the imposition of minimum 
prices even in the smallest niches of a given market. Both federal 
and state programs can set price floors and eliminate all 
transactions at lower prices through legislation and 
administrative enforcement (Parker v. Brown, 1943).14 The sugar 
program leaves no carve-out for small producers or exception 
cases (Energy Policy Act of 2005). So well-known is the nature 

																																																								
13 It is worthwhile and important to note Justice Jackson focused on the fungibility of 
wheat. In other words, that because Filburn fed animals his own wheat, he did not buy 
wheat from the market. “Home-grown wheat in this sense competes with wheat in 
commerce.” Wickard at 128. 
14 For more on state-level programs similar to the federal sugar program and how such 
programs are not violations of the Sherman Act, see Parker v. Brown, 317 U.S. 341 
(1943) (Stone, J. writing for a unanimous Court) and its progeny. 
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of this framework that small producers in some markets are 
called “Filburns” by economists. 
 
 
IV. The Economics 
 
According to the USDA (2015) website, “The U.S. sugar 
program uses price supports, domestic marketing allotments, 
and tariff-rate quotas (TRQs) to influence the amount of sugar 
available to the U.S. market. The program supports U.S. sugar 
prices above comparable levels in the world market.” 
 
The primary concern in the economic context is the sugar 
program as a de facto restriction on supply to not only stabilize,15 
but substantially increase, the price of the underlying 
commodity. Given equilibrium prices elsewhere in the world,16 
transactions obviously occur at prices below the designated 
price. 
 
Often, the government restricts the supply of a good not only to 
raise its price, but also to protect consumers. Examples include 
restricting the number of people who can practice medicine to 
those with formal training, restricting the availability of 
prescription drugs to those with prescriptions, and restricting 
the availability of transplant organs to formal programs. Without 
these restrictions, more transactions would occur at lower prices, 
but public concern about the quality of medical care, the safety 
of pharmaceutical products, and the non-exploitation of organ 
donors drives public support for government programs that 

																																																								
15 The difference between stabilization and support in economic terms is that 
stabilization involves decreasing the volatility of an asset’s price while support involves 
limiting negative movement in that asset’s price. 
16 Note the difference between these prices and U.S. prices is so dramatic during many 
periods that, even net of transport costs, they would suggest U.S. prices are substantially 
distorted by government price supports.	
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restrict supply and raise prices for all market participants (Becker 
& Elias, 2014).17 
 
However, in the sugar market there is no evidence that 
customers receive any benefit from higher prices. In fact, the 
effect is a simple value transfer: consumers pay more money to 
obtain fewer pounds of sugar. Viewed through a lens of 
taxation, taxing food is one of the most regressive policy 
decisions possible, as everyone consumes food and 
impoverished households spend the highest percentage of their 
incomes on food. As a result, the sugar program is most 
damaging to the households that can least afford the additional 
costs it imposes, while it is most beneficial to large sugar 
producers that are allowed to benefit from government-
enforced, supernormal prices. 
 
Schemes that create deadweight losses by allowing monopoly or 
cartel pricing inevitably operate at a disadvantage — inefficiency, 
productivity, and net profits — relative to free market activity. 
The consumer loses (by overpaying for sugar relative to the 
equilibrium price) but the producers fail to capture the full value 
of this overpayment. In other words, everyone loses, with the 
consumer — including 46 million Americans living below the 
poverty line — footing the bill for a program that costs between 
$3 billion and $4 billion each year. (U.S Census Bureau, 2013). 
 
In addition to the economic effects of the price floor itself, two 
other USDA sugar program aspects are worthy of brief 
discussion. The United States occasionally buys sugar at world 
prices if there is a domestic shortage and then sells the sugar 
into the domestic supply chain at the U.S. price. Because in an 

																																																								
17 For an excellent argument in favor of replacing the current troubled and bureaucratic 
organ donation system with a more market-driven mechanism or set of mechanisms, see 
Nobel Laureate Gary S. Becker and Professor Julio J. Elias’s excellent essay in the Wall 
Street Journal. G.S. Becker & J.J. Elias, Cash for Kidneys: The Case for a Market for 
Organs, The Wall Street Journal (January 18, 2014). 



Virginia Policy Review 93 

	
actual shortage condition prices are often even higher than the 
desired, artificial shortage price level, the government can 
purchase sugar from overseas and, even net of transport costs, 
often can make a profit as a sugar importer (United States 
International Trade Commission, 2016). This is because the 
USDA’s desired price for sugar often significantly exceeds the 
world price. 
 
The Feedstock Flexibility Program (FFP) allows the processor 
to not make a forfeiture and instead convert the excess sugar 
produced to ethanol by re-selling the sugar on the energy 
market. This almost always indirectly penalizes the producer for 
excess production, as sugar prices in the energy market are low 
relative to the agriculture market. Though economically variable 
in size, this policy is particularly large, as energy prices remain 
low with ethanol largely non-competitive except as a blender or 
additive and crude oil trading at under $50 per barrel.18 
 
 
V. Conclusion 
 
While subsidy and price control policy is often reactionary — 
whether in 1857 or presently — the authors urge a more 
considered, long-term policy framework that is durable and 
creates desirable effects in a variety of conditions. Specifically, 
an American policy that has predictable and sensible effects 
when world prices for sugar are high or low is important, as two 
centuries of recorded sugarcane price turbulence illustrates. 
 
It is critical that — if a system of sugar subsidies continues to 
exist — lawmakers craft a system of price controls and import-
export policies that reflects the complexity of sugar’s 
production, refinement, and sale to the public. The current 
system fails to account for the nuances of the sugar market and, 

																																																								
18 As of October 2015 
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as a result, creates a variety of unintended incentives and 
outcomes that have the potential to cost the taxpayer money 
both on April 15 and on each trip to the grocer. n 
 
Karl T. Muth is a Lecturer, Pritzker School of Law. Lecturer in 
Economics, Law, Organizational Behavior, Public Policy, and Statistics, 
Northwestern University. Thanks to Katie DeVelvis for being an 
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Interview: The Future of Climate Change 
Policy 
 
With Michele de Nevers 
 
In December 2015, 195 countries convened at the Paris climate conference 
(COP21) and adopted the world’s first universal climate agreement. The 
Paris Agreement, drafted under the UN Framework Convention on 
Climate Change, aims to limit global warming to  2°C and to aim to keep 
temperature change from rising more than 1.5ºC. Michele de Nevers of the 
Center for Global Development shares her perspective as an NGO/think 
tank representative at the conference. 
 
VPR: To what extent do you think the Paris Agreement 
will be successful? 
 
Michele de Nevers: I think it will be successful because it’s not 
very ambitious. It was a very realistic process, which means the 
negotiators, particularly the French government which hosted 
the summit, set the level of ambition low. But even though it 
was set low, there was still a lot of drama and it still went to 3 
a.m. on the last day. There were times when it looked like they 
wouldn’t even be able to achieve the low level of ambition they 
had set for themselves. But in the end they did. 
 
What remains to be seen is the implementation of the 
agreement. If you sum up the actions the countries have 
committed to, it adds up to about half the reductions in 
emissions that would be needed to keep the world on a two-
degree path. If they did nothing more than what they agreed to 
do in Paris, we’re on a path to a three and a half degree rise in 
temperatures, and the science suggests that once you go over 
two degrees, you reach irreversible thresholds that are very 
dangerous. 
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However, the silver lining is that at least something was better 
than nothing. What is historic and really impressive is the 
negotiators succeeded in getting 195 countries to agree to 
anything, even if it isn’t enough. The agreement creates a 
framework that puts the world on a path where they could 
(eventually) solve the problem. Every five years negotiators will 
get together again and try to come up with more ambitious 
pledges than what they promised to do in Paris. The hope is that 
these gradually more stringent emissions targets will lead to what 
was promised in the Paris Agreement, which is for emissions to 
peak in 2050 and to achieve zero net emissions globally by 2100, 
But the way to get there is unknown. 
 
After the negations were concluded, I would say that, on 
balance, all the reporting by the Western press was very 
enthusiastic and positive, but less so in the developing countries, 
who were much more critical in their press. So it remains to be 
seen whether countries will achieve the pledges they set out and 
whether they will go beyond that and do more in these five year 
increments that they agreed to. 
 
 
VPR: What are your thoughts on the enforcement of the 
agreement? 
 
Michele de Nevers: There is no enforcement mechanism. The 
UN is not an enforcement mechanism, but what they do have is 
the “transparency mechanism,” which is to name and shame. 
why the United States has pushed so doggedly in the 
negotiations for international verification of everybody’s 
promises — basically pointing the finger at China. The 
developing countries have said that they’ll use their own 
domestic verification — they’ll send their own report card and 
ask the United States to take it at face value. That continues to 
be a contentious issue and the details about how pledges will be 
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monitored and verified haven’t been worked out. The 
verification and monitoring protocol has not been determined.  
 
 
VPR: Do you see smaller scale negotiations playing any 
role going forward? 
 
Michele de Nevers: The politics of climate negotiations is that 
this is a UN process and, in particular, the developing countries 
would be very reluctant to not have it be a UN process. The UN 
process is very consensus-based — it’s one country, one vote. 
There are countries whose populations are smaller than the 
District of Columbia and they have the same voting power as 
China. That’s one of the challenges of the process. There is no 
way the UN is going to relinquish their position as the focal 
point of these negotiations. 
 
The United States, under the Bush Administration, tried to 
create what they thought would be a nimble, effective parallel 
forum for discussion of these issues, called the Major 
Economies Forum. This comprised about 20 countries, similar 
to the G20’s largest emitters. The United States tried to bring 
them together in a smaller setting and make progress. But they 
couldn’t make progress because the developing countries kept 
saying that it was not a legitimate process and that they were not 
going to talk about it [climate targets] outside the UN format. 
Unfortunately, there could be some potential for more progress 
if the G20 decided to get more engaged, but I don’t think they 
will, for political reasons. 
 
 
VPR: From your perspective, what are the pros and cons of 
using a subsidy approach to help curb emissions? How 
does it compare to command and control approaches? 
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Michele de Nevers: The effectiveness of the policy approach is 
going to vary by country. For example, China is very effective at 
command and control approaches. In fact, that is why China has 
made a lot more progress at reducing its emissions in the last 
five years than the United States has, because the United States 
has to rely on policies that are approved by the Congress. China 
has put a stipulation on the number of coal-fire power plants 
that are going to close and put stipulations on how much 
renewable energy will be used. In fact, the fastest growth in 
renewable energy across the world is in China.  
 
In terms of subsidy versus other policy approaches, whether or 
not a country can afford a subsidy is the biggest issue. I think 
that in places like the United States, where you have the largest 
fossil fuel subsidies in the world [according to an IMF study], 
affecting emissions through subsidy change could work. If the 
United States were to really deal with the fossil fuel subsidies, 
they would have to not only get rid of the $400 billion in direct 
subsidies, but also to impose penalties, fees, and taxes on the 
power companies for the pollution (including carbon emissions) 
that they emit. That would be the first-best solution for that 
industry.  
 
If that can’t get done, there is justification for having some 
subsidies on renewable energy, if only to counter-balance the 
subsidies on fossil fuels. But they have to be done carefully — 
Democrats got into a lot of trouble for “picking winners” by 
putting money into Solyndra, which looked like a good deal but 
then it wasn’t. So the effectiveness depends how the subsidies 
are designed and administered. But whether you need subsidies 
depends on whether or not you are trying to provide a positive 
externality. I think you are wasting your money if you haven’t 
gotten rid of the negative externality from failing to tax or 
remove the subsidies on the fossil fuel industry. 
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VPR: How feasible do you think cap and trade is, 
especially in other parts of the world? 
 
Michele de Nevers: Many economists prefer a carbon tax 
because it is administratively simpler, but cap and trade is 
working very well in the places where it is working. Mary 
Nichols, who runs California’s cap and trade program, has said 
that they have been surprised by how administratively simple the 
cap and trade program has been once they got it set up, and how 
it has been self-correcting. They have a program that provides 
emission allocations to regulated entities or companies. Those 
emission limits decline over time and then the company can 
either reduce their emissions or they can buy emission permits 
from other companies.  
 
The California program is working very well. They have now 
linked their program with Quebec and are in the process of 
linking it with Ontario and Manitoba. They are also in discussion 
with China, and are giving them a lot of technical assistance. 
China will have a nation-wide cap and trade program by the end 
of 2017. Right now, they have about five provinces that are 
piloting a cap and trade program. I think cap and trade can work 
very well, but there are politics involved.  
 
The EU’s European trading system, which is a cap and trade 
program, is an effective program that covers most of the sectors 
that need to be covered. The problem is that they issued too 
many permits, which means it is not binding and it doesn’t really 
cut into anybody’s emissions. So the price of carbon in the EU 
is about 4 euros a ton, which is not an incentive to actually do 
anything. 
 
 
VPR: What are your thoughts on geo-engineering — 
fighting climate change with more proactive scientific 
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action rather than cutting emissions? Do you see ever see 
that becoming part of the solution? 
 
Michele de Nevers: I hope not. I think it’s like any time 
science invents anything: you have to test it and there are always 
unforeseen consequences. And it’s one thing to test, for 
example, growing carbon eating algae in a pond somewhere, but 
it is another thing to test on the level of the entire atmosphere, 
which is what they would be doing. So, I’m absolutely against 
the idea of atmospheric geo-engineering, because we already 
have all of the tools and technologies that we need to solve this 
problem. Maybe not cheaply, and maybe not in a politically easy 
way, but it can be solved now.  
 
So to me, the more promising solution is technological 
innovation to create low to zero carbon energy. That’s where I 
would put my money. It would also allow for economic growth 
in developing countries. They need energy, because energy is an 
important component of economic growth. And they can’t grow 
without energy. Right now they (developing countries) are saying 
that they have a lot of coal. There are 89 countries with large 
coal deposits, and they are saying “Why should we not build a 
coal-fired power plant when half of our population or more has 
no electricity, just because of a problem that you guys created?” 
But the rich countries can’t solve it alone. Since developing 
countries economies are growing rapidly, action needs to be 
taken in developing countries as well  
 
So there are a lot of things that I would do before geo-
engineering. I think geo-engineering is among the top in terms 
of cost, and it’s very high in terms of risk.  
 
 
VPR: How would you grade President Obama’s leadership 
in particular on climate change? Do you have any opinions 
on the candidates that are currently running, and the future 
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of climate change mitigation in the United States 
specifically? 
     
Michele de Nevers: I do have thoughts — I think President 
Obama has done an A- job with the hand that he was dealt, in 
his second term. He didn’t do much in his first term. He did 
CAFE standards, which are the vehicle emissions standards and 
are important. But in the second term, he has done a lot, both in 
terms of awareness raising, advocacy, making it an issue, talking 
about it, striking an agreement with China and doing as much as 
he can with executive orders, given that he can’t get anything 
out of Congress. Most people think that the United States 
pledge is not very ambitious, and that the United States should 
do more. But at least what it has pledged is reasonable and 
realistic, and can be accomplished with all of the executive 
orders that President Obama has implemented.  
 
The jewel in the crown of the executive orders is the EPA’s 
clean power plan regulation that would limit coal emissions, not 
just from new coal-fired power plants, but from existing plants. 
The prior EPA regulations were for new plants, which basically 
means that they’re not building any new plants in the United 
States. This was not really a big political problem, because they 
(power producers) weren’t going to be building new plants 
anyway because of the shift to natural gas. There are not many 
big losers from that regulation. But there are several states with a 
lot of coal energy that will stand to lose a lot from regulating 
existing plants. So I think that it (the Clean Power Plan) is a very 
good regulation. I think the figure in the United States is 
something like three million premature deaths a year related to 
air pollution, including from coal. There are enormous 
economic benefits to getting rid of coal.  
 
So the EPA passes this clean power plan regulation. They have 
about two years of hearings and discussion and public 
consultation and whatnot. And they finally passed it last August, 
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and said that every state that is subject to the regulation, with a 
few exceptions. Each state that is subject to the clean power 
plan rule had to submit by September of 2016 an indicative plan 
of how they were going to deal with it. The clean power plan 
rule also allowed for trading. States could engage in trades and 
buy emissions reductions somewhere else if it were cheaper. It’s 
like a cap-and-trade program, but only within that sector 
(electricity). It’s similar to the Northeast RGGI program, which 
covers only the electricity sector.  
 
Even though they were dragged kicking and screaming, filing 
court cases and resisting, the states were all preparing their 
plans. And they were all starting to build regional cap-and-trade 
programs. Almost every state in the United States was involved 
in an effort to develop cap-and-trade. If they had been able to 
first put into place sectoral electricity cap-and-trade programs, it 
would not be hard to expand that to economy wide cap-and-
trade programs and to link that to California’s, and then 
presto—to have a country-wide, economy-wide program. So 
that was an outstanding achievement of the Obama 
administration.  
 
But then the Supreme Court accepted an appeal to put a stay on 
the Clean Power Plan rule. It’s the first time that they have ever 
put a stay on an administrative agency’s regulatory policy before 
the court challenges made their ways through the courts. The 
precedent has been that if an agency issues a regulation, parties 
are able to challenge it in court, but the rule stands in the 
meantime. So all these states were putting together their plans 
because they knew that was the precedent in court that they 
were challenging. They knew they still had to meet that 
September deadline. Well, the Supreme Court, unusually, 
accepted to hear that case and put a stay on it— in a five to four 
vote. So that really sent shock waves through the whole climate 
world, and particularly in the rest of the world. The rest of the 
world knew that the clean power plan rule was the heart of the 
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United States pledge. So that was really bad news. The Obama 
administration says, it’s okay, we can achieve our targets without 
the Clean Power Plan. But I think there is some skepticism 
about that.  
 
And then Justice Scalia died, and now the Court is four to four. 
And if either of these cases get to the Supreme Court they’ll be 
tied. The decision would revert back to the DC Court of 
Appeals, which is likely to say that the EPA regulation stands. 
That is one outcome.  If the Republicans block the appointment 
of a Supreme Court justice, or if President Obama appoints 
somebody who is likely to side with the EPA regulation, the 
Clean Power Plan rule will likely move ahead. But there is a total 
limbo now, and we won’t know [if the rule will remain or not]. 
If President Obama appoints a new Supreme Court justice, the 
rule will probably go ahead. If no one is confirmed, it depends 
on who the new president is and what kind of appointee that 
president appoints to the Supreme Court. This brings us to 
presidential candidates.  
 
The catch is how fast the case can make it through the Supreme 
Court. Now, those that favor the EPA regulation have the 
incentive to get the cases through the courts as quickly as 
possible. They will try to get them to the Supreme Court before 
next year. In which case it will go back to the DC Court of 
Appeals and probably stand. But I’m not sure what leeway they 
have on the other side to try to get the courts to drag their heels, 
so that it is not decided until a new justice is appointed. If the 
case goes up (to the Supreme Court) after a conservative justice 
has been appointed by a Republican, they’ll likely vote five to 
four in favor of overturning the rule. It all depends on this 
presidential election, which matters a lot. Only the Democratic 
candidates are favoring any action on climate change, none of 
the Republicans. They’re either deniers or skeptics or think it’s 
not man-made, or hate international negotiations and treaties. 
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VPR: If they don’t think it’s man-made, is that in itself a 
reason to not take action?      
  
Michele de Nevers: This is the difference between mitigation 
and adaptation. If they don’t think climate change is man-made, 
they don’t think it’s worth taking action to try and stop it. “God 
did it.” Whoever did it, it’s happening. But the people who don’t 
think climate change is caused by human activity do think it’s 
worth investing a lot of public money defending the seashore of 
Miami or moving Wall Street from downtown to Midtown: this 
is adaptation to climate change. So I think that there is a fair 
amount of willingness to spend on investments in adaptation in 
the United States, because every time we have a major storm 
event, everybody exclaims “climate change!” Then they rebuild 
the New Jersey shore; they rebuild Miami, or they rebuild New 
Orleans. There’s money to be made on that. There are 
contractors who will get contracts. The advantage of the United 
States as a rich country is that the United States can adapt its 
way out of climate change and is not going to suffer the most 
devastating negative effects of climate change. It will be costly, 
but as a percentage of our economy, it will be peanuts. The 
evidence suggests that the physical impacts will be worse in 
developing countries, and they are least able to afford to adapt 
their way out of it.  n 
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Development specializing in climate finance issues. Before joining CGD she 
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she led the preparation of the WB's corporate Environment Strategy and the 
global consultations on the Bank’s Strategic Framework for Development 
and Climate Change.  
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